Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



/' J- 



J..J.^ 



L.L 

Ow.U,K. 
lOO 



t^< 



o 




/ 



REPORTS 



OF 



CASES 



ARGUED AND DETERMINED 



IN THB 



HIGH COURT OF ADMIRALTY; 

COMMtMClNO WITH THK 

JUDGMENTS 

OF 

THE RIGHT HON. SIR WILLIAM SCOTT, 

Michaelmas Term 1798* 
By CHR. ROBINSON, LL.D. Advocate. 



VOLUME THE FOURTH. 



LONDONf 

PRINTED BY A. STRAHAN, 

LAW-PKINTtR TO THE KINO*S MOST EXCBLLBMT MAJtSTTf 

FOR J. BUTTBnWORTHi AND FOR J, WHITS9 FXtSBT-aTHSieT* 

1813. 






" 4 






ADVERTISEMENT. 



In order to effe€t the purpofe of comprehending 
the remaining cafes of the laji war within the fourth 
volumCy it was £Dund neceflary to increafe the fize 
of the eighth Part, and alfo to defer the publication 
fomewhat later than would otherwife have taken 
place« 
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Feb. 24, x804« 
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6, ft thae wiU in itfelf, rtad^ tlM wiU in itltlf. 

23, /or lightening) r#a^ lightning. 
I0> ft were expefled^ rtad was ezpcAed. 

8, after the words not imported, infert a comma, 
« 9> after the word importation, dele comma. 

2, from the bottjm, /or claimant*s, r«a^ the ciai mantel* 
i6y after the word courfe, inllead of a femiculon ufftaccmma. 
I, after the word vciTel, inftead of a femicolon ufe a full poiat. 
roarginj/or The Principei rtad The Principe Athaelaatc. 
S& 9, for profecU'CUtioOy read profe-cution. 
1 5, for liad, rtad has. 
25, vfter the word treaties dele femicolon* 

6, /cr captori rtad captors, 
26 j /or aic not proteded| read is nut protedled. 

24, /or in foreign port, rtad in a foreign p«t. 

The Reader is requeued to corre£l| by thUTablei an erratuoi in No. I2« ef 
ihe Admiralty Reports:'— 

Appc^diz^ page 4. liiic ii>/tr continttaDC<| riAf f^/coaciBuaiicf. 
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C A S E S 

DETERMINED IN THE 

HIGH COURT OF ADMIRALTY, 

8fc. SiC. 8[c. 



DATE OF HOSTILITIES. 

Ord'er of Reprisals against Fraitcb, \\\h February, 1793. 

HoLLAiTD, 15th September, 1795. 

Spaih, 9th November, 1796. 

--————— the LiGURiAN and Romaw Republicks^ 

88th August, 1798. 

PEACE. 

The ratification of the preliminaries of peace were exchanged between 
Elf OLAKO and Frahcb, lOth October, 1801. 



THE BARBARA, Chegwin Master. Mhu, 

(Instance Court.) 

IN this case a hypolhecation bond had been given^ Hypothecation 
2Sd May, 1801 Jn Jersey, by the Master (a), who owneV a bwiu* 
was also the owner of the vessel, for the necessary re- ^]L^»\n 
pairs and outfit of the ship : The bond covenanted for nurg^ncfd!^" 
the payment of the money, three months after date, 
on the arrival of the ship in London, either by bills or 
good security. 



(a) The bond described the owner ait J. Chegwin^ of Londony 
master and owner of the brig Barbara of Jersey^ now lying in the 
rifer of Jeney^ and bound to London. 

TOL. IT. B The 



CASES DETERMINED IN THE 

The The plaintiffs having applied without success for 

the payment of the money or other security^ Swahey 



•^j*i»*« moved the Court to grant a warrant to arrest the ship 
in case of bottomree^ on a suggestion that the ship 
was on the eve of being transferred to other per- 
sons^ and was preparing to proceed to sea. 

It was said in support of the motion^ that the cases 
respecting domestic bonds in which prohibition had 
been granted^ had been chiefly concerning bonds 
given by the master solely as master; that there was 
nothing to prevent an owner from fitting out his ship 
in this manner^ in a case in which^ described as of Lon- 
don, he had become owner in a distant port, and was 
in want of funds to navigate her home; that Jersey 
for the purpose of sustaining these bonds^ might b( 
considered as a foreign possession. 

Warrant granted. 



^'i^' \_ln the same Case.'] 

(Instance Court.) 

JJSjJS^^^p^ ^^^ ^ subsequent day when the Marshal was pro 
j2iSlS?ifJ ^^ ceeding to execute the decree for sale, it ap 
tofcwwJlS? peared that the register was not forthcoming, bu 

SScoISS** ^ ^^^^ *' ^^® dietained in the possession of W. S 

under a sale^ pretended to have been made to him b^ 
the original owner, to defeat the effect of the bottom 
ree bond; Swabey moved the Court on this sugges 

tion^ that a monition might issue against W. S 

the asserted purchaser, to bring in the ship's registei 
The Court at first doubted whether this was an usua 
monition. 

Swabei 
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Swabey. — It is the daily practice in causes of pos- g^^« 
session^ to issue monitions to bring in the registers. 



u ■ 



Court. — ^It is so; but here the party jstands on a 
former sale. 

Swab^. — ^The seizure was made almost imme- 
diately on the ship's arrival in port. If there has been 
any sale^ it must have been fraudulent to defeat this 
bond ; without the register^ the ship will not seH for 
half its value. 

Monition granted. 

To this monition S made a return, that the 

register had been by him deposited in the hands of 
W. K 

A monition was in consequence prayed, and di- 
rected to issue against W. V. to the same eflfect ; on 
which the register was delivered up. 



Jan. ISth, 
1802. 



THE HELENA, Heslop Master. ^i^^^ 



(Instance Court.) 



En- 



THIS was a case of a British ship, which had been ^J^f^^, 
taken, on a voyage from Sqffee to Lisbon, by an 5{S^J^ 
Algerine corsair, and sold by the dey of Algiers to a o^'i^^;^,™^. 
merchant of Minorca, and by him sold, on the sur- 'jj^n^^l^'^h^jf ■ 
render of the island of Minorca to the British arms, ^"^;[^J; 
to the present holder, a merchant of London. On ^^,^^^1^^ 
coming into the port of London, a warrant had been not sustained. 
applied for to arrest this ship on the part of the former 

B 2 British 
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hSSti. British proprietor ; but the Court refused a warrant, 
• and directed a monition to issue, calling on the pos- 
"^iSji^* sessor to shew cause, why she should not be restored 
to the former i?n7/sA owner. 

The King's Advocate and Sewell on the part of the 
farmer proprietors — contended that the seizure by the 
Algerine corsair was not a lawful capture, converting 
the property; that the purchaser, under such an act 
of forcible possession, could derive no title to detain 
the ship against the demand of the original proprietor. 

On the other side, Lawrence and Robinson. 

Judgment. 

Sir W. Scott. — This is a question arising on a ship, 
which has been purchased by a British merchant 
of a Spaniard: A claim is now given on the part 
of the original British proprietor, on a suggestion 
that the vessel, while sailing as his property, was 
captured and carried into the Barhary States, and 
there sold to the Spanish merchant, from whom the 
present holder purchased. It is certainly true, as it has 
been argued on the part of the present possessor, that 
the Court is disposed to pay particular respect to de- 
rivative titles, when fairly possessed ; and it does this 
on the plain and general ground, that there must 
be a sequel of transactions, continued in a course 
of time, which shall be held conclusive, to cure ante- 
cedent defects, and to give security to the title of 
a bond fide purchaser. On this foundation all property 
rests ; with respect to moveables, the period is very 
short for that effect. It is true, that ships pass by 
formal instruments and written documents, and 

therefore 
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therefore do not come enlirely under the rules that „The 

apply to the transfer of moveable property ; but still ^ 

they are entitled to the equity of similar considera- •^'^fi&i!** 
tions to a certain degree^ particularly where positive 
regulations have not intervened to exclude them. 
This ship appears to have been taken by the^/gerinrs/ 
and it is argued^ that the Algerines are to be consi- 
dered in this act as pirates^ and that no legal conver- 
sion of property can be derived from their piratical 
seizure. Certain it is, that the African States were 
so considered many years ago, but they have long 
acquired the character of established governments, 
with whom we have regular treaties, acknowledging 
and confirming to them the relations of legal states. 
So long ago, as the time of Charles 2d, MoUoy speaks 
of them in language, which, though sufficiently quaint, 
expresses the true character in which they were consi- 
dered in his time. — *' Pirates that have reduced them- 
ielves into a government or state, as those ofA]g\er, 
Sally, Tripoli, Tunis, and the like, some do conceive 
ought not to obtain the rights or solemnities of war, as 
other toums or places : for though they acknowledge the 
supremacy of the Port, yet all the power of it cannot 
impose on them more than their own wills voluntarily 
consent to. T/ie famous Carthage having yielded to the 
victorious Scipio, did in some respect continue, and he- 
gan to raise up her drooping towers, tiU the knowing 
Cato gave council for the total extirpation^ out of the 
ruins of which arose Tunis, the revenging ghost of 
thai famous city, who now what open hostility denied, 
by thieving and piracy continue ; as stinking elders 
spring from those places where noble oaks have been 
felled; and in their art are become such masters, and 

to* 



■A 
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The ' to that degree, as to disturb the mightiest nations on 
' the western empire ; and though the same is small in 
"^iSoi*^ 6ig7ies«, yet it is great in mischief: the consideration 
of which put fire into the breast of the aged Lewis IX. 
to bum up this nest of wasps, who having equipt out 
a fleet in his way for Palestine^ resolved to besiege it ; 
whereupon a council of war being called, the question 
was, whether the same should be summoned, and car- 
ried, it shotdd not ; for it was not fit the solemn cere- 
monies of war should be lavished away on a company 
of thieves and pirates. Notwithstanding this, Tunis 
and Tripoli^ and their Sister Algier^ do at this day 
{though nests of pirates) obtain the right of legation. 
So that now {though indeed pirates) yet hamng ac- 
quired the reputation of a government, they cannot 
properly be esteemed pirates, but enemies/* Molloy, 
p. 33, sec*, iv. 

Although their notions of justice^ to be observed 
between nations^ differ from those which we entertain^ 
we do not, on that account^ venture to call in ques- 
tion their public acts. As to the mode of confisca- 
tion^ which may have taken place on this vessel^ 
whether by forma] sentence or not^ we must presume 
it was done regularly in their way, and according to 
the established custom of that part of the world. 
That the act of capture and condemnation was not a 
* mere private act of depredation^ is evident from this 
circumstance^ that the Dey himself appears to have 
been the owner of the capturing vessel ; at least he 
intervenes to guarantee the transfer of the ship in 
question to the Spanish purchaser. There might 
perhaps be cause of confiscation^ according to their 
notions^ for some infringement of the regulations of 

treaty ; 
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treaty ; as it is by the law of treaty only that these The 
nations hold themselves bounds conceiving (as^ some ^......... 

other people have foolishly imagined) that there is •'x'&i!^ 
DO other law of nations, but that which is derived' 
from positive compact and conyention. Had there 
been any demand for justice in that country on the 
part of the owners, and the Dey had refused to hear 
their complaints, there might perhaps have been some- 
thing more like a reasonable ground to induce this 
Court to look into the transaction, but no such appli- 
cation appears to have been made. The Dey inter- 
vened in the transaction, as legalizing the act. The 
transfer appears, besides, to have been passed in a so- 
lemn manner before the public officer of the Spanish 
government, the Spanish consul ; and in the subse- 
quent 'instance, the property is again transferred to 
the present possessor, under the public sanction of 
the Judge of the Vice- Admiralty Court of Minorca. 

Under these circumstances, I think it is now much 
too late for this Court to interfere for the purpose of 
annulling these several acts of transfer^ which appear 
to have been made, in both instances, with perfect 
good faith on the part of the several purchasers, and 
for an equivalent consideration. Without consider- 
ing at all the question, what rule would have been 
applied to the case of a bona fide purchase from a pira- . 
tical captor, I shall dismiss the party, and decree the 
ship to be delivered to the British purchaser. 

Party dismissed. 
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•^ifef' THE COSMOPOLITE, Mathwon Master. 

iidTwilh ihe ^T^HIS was a case respecting a licence, granted to a 
STirtld^*- JL Btitish merchant, to import certain specified 
^ ''STuiTis* •articles from Spain. It appeared, that the licence had 
25S to^'tS"' ^^^^ originally granted for three months from the 
letter, &c ^i^ of the instrument, but that it had afterwards 

been altered to three months from the dale of the bill 

of lading. 

On the part of the Captors, the King's Advocate. — 
There are two objections to the manner in which this 
licence has been used ; the first is, that although the 
terms of the licence are specific, as to the nature 
of the articles which were to be imported, ' Spanish 
/ wool, cochineal, dying wood, and barilla,' under this 

permission, articles of a very diSerent description have 
been imported ; for, besides these articles, there is a 
(flMOpiMtor quantity of wines (a) and hides. These goods, at least, 

roust be subject to condemnation, since they are not 
amongst the enumerated articles, neither are there 
any general words in the licence by which they can 
be protected. The other objection is of a more se- 
rious nature. The licence was obtained in July 1799, 
and as it is admitted, originixWy for three months, yet 
protection is now claimed under it for a shipment 
made in 1801. In explanation of this manifest irre- 
gularity, it is said, that the jealousy of the Spanish 
government threw so many difficulties in the way of 
shipments of this nature, that it became necessary to 
use the greatest secrecy, and to extend the time; and 
therefore an alteration was obtained at the council 
officeybr three months after the bill of lading; but by 

what 
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what authority this was done is not stated. It is not ^ tin; 
a slight clerical alteration^ but an alteration of the .. 

essential part of the licence. The effect of granting a '^^i!^ 
licence is totally destroyed by it ; a licence for three 
months is^ by these means, converted into a perpe- 
tual licence^ by which the party may protect several 
successive shipments till he is detected. The legal 
effect of this instrument is totally destroyed by the 
manner of using it, and the consequence will be, that 
these goods will be subject to condemnation, as the 
property of British subjects taken in trade with the 
enemy. 

On the part of the Claimant, Laurence. — It is un- 
doubtedly a case very proper to be brought before the 
Courts that some explanation may be given of the 
variation between the original licence and the instru- 
ment as it is now produced, to operate on this ship- 
ment. The conduct of the parties through the whole 
of this business is free from all imputation : no frau« 
dulent purpose, nor any intentional abuse of this au- 
thority, can be charged upon them. It is stated in 
the affidavit^ that the alteration as to time was made 
at the council office ; the fair presumption is, that it 
was done by the authority of the council — 

[^Court. — Do the Council alter any instrument to 
which the king's sign manual has been affixed ? 
From the experience that I have had of their mode 
of proceedings, I am not led to suppose that to be 
the practice.] 

Counsel. — The presumption would still go higher, 
that the application had been communicated to his Ma- 
jesty. If the Court is not satisfied with the authenticity. 
of this iostruineut in its present form, it will allow the 

matter 
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The matter to stand over, that it may be again submitted 
• — to his Majesty ; and that an application may be made 

"^^ioL* ^^^ another licence to operate on this shipment ab 
tnitio. As to the articles that are not exactly con- 
- formable to the enumeration^ they are not to be con- 
sidered as a material departure from the terms of the 
licence, being but a small quantity, only about ten 
pipes of wine, and ninety-eight hides, out of a cargo 
of between two and three hundred tons. 

Judgment. 

Sir W. Scott. — This case arises on the construction 
of a licence granted to import from Teneriffc, during 
a war with Spain, goods of a specified description. 
It is perfectly well known, that by war all commu- 
nication between the subjects of the belligerent coun- 
tries must be suspended^ and that no intercourse (a) 

can 



(a) The principle of restraining the subjects of a country, from 
carrying on commercial intercourse with the enemies of the state, 
seems to be as strongly fortified as any rule of law can be, by reason 
and practice. In respect to the propriety and political necessity of 
the measure, almost all the elementary writers on the law of na- 
tions concur in the same opinion. Ex natnra belli (says Btfnker' 
shock) J commercia inter hostes cessare, non est dubitandum ; quam- 
Tis nulla spectalis sit commerciorum prohibitio, ipso tameu jure 
belli commercia esse Tetita, ipsae indictiones belli satis declarant. 

With respect to the general practice of European states Boeriusj 
in bis decisions, records the concurrent testimony of sereral states, 
and in opposition to some distinctions and qualifications, which had 
been suggested by particular lawyers, maintains, ^ Ego tamen con- 
trarium credo, quod non licet, tarn lidtoi^ quam iUicUoM hostibus de- 
ferre, tempore guerrs;' and he declares this to be the general 
opinion of Jarists. In the andent practice of the Court of Ad- 

1 miralty, 
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can lejrallv be carried on between the subjects of the The 

hostile states^ but by the special licence of their re- _« 

spective governments. Under tl^is view of the matter^ "^ifei!**' 
it is clear^ that a licence is an high act of sovereignty^ 
an act immediately proceeding from the sovereign au- 
thority of the state, which is alone competent to de- 
cide on aU the considerations of commercial and poli- 
tical expediency^ by which such an exception from 
the ordinary consequences of war must be controuled. 
Licences being then high acts of sovereignty, they are 
necessarily stricti juris, and must not be carried farther 
than the intention of the great authority, which grants 
them, may be supposed to extend. I do not say that 
they are to be construed with pedantic accuracy, or 
that every small deviation should be held to vitiate 
the fair effect of them. An excess in the quantity of 
goods permitted, might not be considered as noxious 
to any extent. A variation in the quality or. sub- 
stance of the goods might be more significant, be- 
cause a liberty assumed of importing one species of 
goods, under a licence granted to import another, 
might lead to very dangerous abuses. In several cases 
of licences, this Court has had occasion to observe, 
that articles have been introduced which might inter- 
fere with our own manufacturers, not merely raw 
materials for the necessary employment of the skill 
and labour of British artisans, but the finished pro- 
ductions of foreign industry and art, which might 



minlty, we find it laid down. — ^ Item, soit eoqais de tous ceox, 
qoi eotrecommoDent, Tendebt, oa achatent, arec aacans des eoe- 
mb de Messieur le Rol sans licence especiale du Roi, ou de sod admi* 
n\:^BLB.p.70. 

come 
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^ The come in competrtion with those of our ovrn ; and it 
, has observed, not without surprise, that some ncences 

'^I'&i!**' themselves, 1 mean particularly those Irish ones which 
appeared in the case of the Christina Sophia (a), 
have given a countenance to this practice. Where 
the licences have expressly permitted the introduction 
of such' goods, this Court cannot take upon itself to 
withhold from the individual the benefit of such li- 
cences, however obtained ; but it will always con- 
sider it to be its duty to look to the licence, for the 
enumeration of the goods, that are to be protected by 
it In the present case it appears, that the terms of 
the licence have not been followed in this respect ; 
here is a licence for barilla, wool, liquorice, orchilla 
wood, and dying wood, yet there are other articles, 
a considerable quantity of winCj and some hides, on 
board. It is said, that these, comparatively with the 
burthen of the vessel, form but a very trifling part of 
the cargo. Be the quantity what it may, it ought to 
have been provided for in the enumeration, which the 
merchant submitted to the discretion of government^ 
when he applied for his licence. As it now stands, 
I must consider this part of the cargo as totally de- 
nuded of any authority under the licence^ and there- 
fore subject to condemnation. Another material cir- 
cumstance in all licences, is the limitation of time, in 
which they are to be carried into effect ; for as it is 
within the view of government, in granting these li- 
cencesj to combine all commercial and political consi- 
derations, a communication with the enemy might be 

(a) JuneiOf 1801. — The terms of (he licence weregeueial ^' for 
articles for man afactu recuse and agriculture,^' articles imported, 
** tobacco pipes, thread, bobbin, loug holland, geneva, bops, &cJ* 

very 
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very proper at one time, and, at another, very unfit tiw 
and highly mischievous. It might be highly proper in .._..._ 
1799, and highly inexpedient in 1801. Time there- ^"j^^ 
fore appears to be a very important ingredient; if the 
party takes upon himself to extend the term of the 
licence in this respect, it would be, in my opinion^ 
Ueentia non sumpla pudenter. 

Two circumstances are required to give the due 
effect to a licence : first. That the intention of the 
grantor shall be pursued ; and, secondly. That there 
shall be an entire bona fides on the part of the user. 
It has been contended, that the latter alone should be 
sufficient, and that a construction of the grant merely 
erroneous, should not prejudice. This is, I think, 
bid down too loosely. It seemd absolutely essential, 
diat that only shall be done which the grantor intended 
to permit; whatever he did not mean to permit is ab- 
solutely interdicted, and the party who uses the licence 
engages not only for fair intentions, but for an accurate 
interpretation and execution ; when I say an accurate 
interpretation and execution, I do not mean to exclude 
such a latitude, as may be supposed to conform to the 
intentions of the grantor, liberally understood. 

The present licence was first granted in 1799, for 
three months : At that time, as it stood, when coming 
out of the hands of the Sovereign of this Country, 
and countersigned by the Secretary of State, it was a 
perfectly good licence, for the articles enumerated, 
and for the time therein specified. But I find a diffi- 
culty in holding that a licence, so granted, is a good li- 
cence for an importation in 1801. It appears on the 
face of the instrument that there has been an erasure, 
and that the words ' three months' have been altered 

to 
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The to 'three months from the date of the bill of lading/ 
. extending it, not to this year, or to any other year, 

*^i&i^' ^^^ ^^ ^ ^'^^ indefinite, whenever it might suit the 
convenience of the merchant to make use of it. 

The question then is. Whether the account given 
of this alteration is satisfactory ? It may be so, as to 
one constituent part of a licence, and not as to an- 
other ; it may be satisfactory as to the bona fides of 
the party obtaining it, but not as to its conformity 
with the intention of the grantor ; and I have already 
said, that it ought to combine both these properties. 
The affidavit states, '^ that the licence was originally 
made out for three months from the date of the said 
licence ; but upon its being represented at the coun- 
cil office by this deponent's said house, that owing to 
the jealousy of the Spanish government, and the diffi- 
culty of communication with the said island of Tene- 
riffe, and the secrecy necessary to. be observed, the 
lives and property of the persons at Teneriffe being 
endangered by carrying on a trade with this country, 
if discovered, the said licence was altered at the 
council office, to continue in force for three months 
from the date of the bills of lading." 

Now it appears to me, that this representation is 
not entirely satisfactory. As to exportation from 
Teneriffe, and other parts of Spain, we have seen so 
many instances of it in neutral ships, that it is not 
very easy to understand how it could be exposed to so 
much jealousy on the part of the Spanish government, 
in the manner here described ; or if it were so, how 
happened it that this was a secret at the lime of mak- 
ing the application ? How came a licence to be taken 
restricted to three months, if it was known that 

it 
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it could be carrie'd into effect only by watchins^ an "Hie 
opportanity of getting into Teneriffe, as it were by , 
stealthy and by getting out in the same manner ? If "^^Si^ 
this fact had been mentioned^ no doubt proper means 
would have been taken to provide for it^ under the 
very liberal attention which is^ on all occasions^ paid 
by government to the representation of merchants : 
If it was not known till afterwards^ application should 
have been made^ in the same manner as for the origi- 
nal licence^ to the secretary of state^ who counter* 
signed tile first instrument; whereas the affidavit only 
states^ ' that an application was made to the council 
office/ without mentioning when, or by whom^ this 
alteration ts supposed to have been made. From any 
observations of mine on the proceedings of the Coun- 
cil^ I find a difficulty in supposing that any persons 
who compose that board would take upon themselves 
to alter a licence that had been sanctioned by. the sign 
manual. Besides^ how is it authenticated ? The word 
of an inferior clerk of the council cannot be received 
at a sufficient authentication ; all instruments of this 
sort should be certified in some manner^ by the autho- 
rity of the Council. It is too much for this Court to 
take it upon inferior authority, or on the mere repre- 
sentation of the party himself. After the alteration, the 
party carries it to the custom house (a), and there it is 

deposited. 



(a) Tbe aiEdaTit stated, ^^ that in December following the licence 
was deposited in the custom house, in order thac the customs might 
haTe notice of any cargo being imported under it. That in Febru- 
artf long before the knowledge of the captore, the deponent ap- 
plied to tbe custom house to indorse the name of the ship on the 
licence ; that a doubt was then expressed on the part of the custom 

honse^ 



i 
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ComopouTi ^^P^8"t^d* ^^^ fi'c^. as a thing not immediately to be 
■ put in use ; when it comes to be examined^ this erasure 

'^'iiou* is perceived^ and the custom office refuse to act upon 
it^ and insist^ that before it shall be considered as 
an efficient licence^ it shall be resigned. On this in- 
formation, as the affidavit states, ' the party sent 
his clerk to the council office to get it resigned/ the 
more prudent measure would have been for the mer- 
chant to have applied himself to some person there of 
a more efficient character. It seems, however, that 
a clerk in the Council Office told the merchant's 
clerk, that nothing could be done in the business on 
account of the then existing embargo, as the vessel 
was a Swedish ship ; in this answer, the party impru- 
dently acquiesced, and here the matter rested. 

On this statement of the facts, I do not feel myself 
warranted to say, that I can be satisfied with the au- 
thority of this licence ; I think I shall administer the 
safest justice by referring the party to another Court, 
composed of members of the privy council, who are 
best capable of judging of the sufficiency of the au- 
thority, under which the alteration was made, and of 
the validity of the licence so altered, applied as it has 
been to the present transaction. 



house, whether in consequence of the alteration, as to the time of 
the importation, they could with propriety act upon it ? That the 
matter being referred to the board, and the same doubts being en- 
tertained by them, the licence was returned to the deponent, that 
it might be resigned by the Secretary of State, or renewed; that one 
of the clerks of the deponent was sent to make application to this 

effect, who addressing himself to Mr. £• S , one of the clerks of 

the council office, was informed by him, that nothing could be done, 
owing to the embargo which had btely taken place on Danish 
and Swedish ships, &c.*' 

THE 
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THE WERLDSBORGAREN, Lagerholm ^•jg^^w., 

Master. 

THIS WM a case of a Swedish ship brought in ^^^^^% 
under the embargo^ on a voyage from Phila" ^l^^^'l^'^ 
delphia to Lisbon : when it became necessary to ^1^;^^^^^ 



unliver the carffo, which was claimed for merchants of but nnioadcd, 
Lisbon. Application was now made on the part of JJ^f!!^"^*^" 
the ship^ (which was restored when the embargo was r»«>* 
taken off), that the Court would pronounce the freight 
to be due. 

Court — In this case the cargo is claimed for persons 
not subject to the embargo. The ship was brought in 
as a Swedish ship^ and on that account only the detention 
has been occasioned^ without any co-operation on the 
part of the cargo. The cargo has been brought out of 
its course, and has been detained on account of the ship, 
and is finally compelled to find another vehicle to convey 
it to its market. Under such circumstances, I think it is 
not liable to the demand of freight. 



rom 



THE NARCISSUS, Moulton Master. j^^i^^ 

THIS was a case, on objection to charges made can^Motfi 
on an American cargo, that had been restored. ^'Ckis^^uie 
It was a cargo taken on a voyage from Demerara to .^„1ii?^r"' 
Jfew York, July 1795, previous to the declaration of S^"SRiro"^f" 
hostilities against Holland, and carried to Bermuda, onthedS^t, 
where the Judge of the Vice-Admiralty Court (a), ^S^u!^ '"'" 
restored the ship and part of the cargo ; but enter- M Decree at 
taining suspicions of the bulk of the cargo, that, it s«pt. 179B, 
was Dutch properly, he directed it to be sent home to ^^nt^^L 
Europe, to be put into the hands of the commissioners, 
VOL. IV. c who 
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Nakcimui. 



who bad been appointed for the management of 
Dutch property^ under the Stat. 35 G. 3. c. 80. § 21. 
*^"^^^* ^^ '^^ P^^ o/*tAe American claimant, who had since 
obtained restitution of the goods^ Swabei/ objected to 
the charge of insurance^ and other expences of bring- 
ing the goods to England, as charges that were not 
incurred by the claimant^ nor for his benefit. 
Judgment. 
Sir W. iScott.— ^This was the case of a ship and 
goods taken on a voyage from Demerara to New 
York, and carried into Bermuda, at a time when it 
was doubtful what would be the state of public affairs 
between this country and Holland, and after an act 
of parliament had passed for the custody of all Dutch 
property, found in the ports of this kingdom. They 
were carried into Bermuda, where the judge restored 
the ship, aud part of the cargo ; but detained the 
remainder on suspicions, which have since turned out 
to be unfounded. Considering the act of parliament 
to apply to this property, he directed it to be sent to 
England, to be put into the hands of the Dutch com- 
missioners. They received it under a notion^ that their 
authority extended to the care of all Dutch property 
brought into this country after the war> which con* 
struction of their power later opinions have held not 
to be correct (6)» As hostilities had then actually com- 
menced, this acceptance of the property on their part^ 
cannot be considered as done in literal pursuance of 

(ty Proklbhios prayed oa thtf part of the Duick CooMDissioners 
agaioit Lord Ke&h^ proceeding in the Couit of Admiralty, on ships 
seized at the Cape of Good Hopty before the proclamation for repri- 
nts, bat brought into this kingdom after the proclamation. — Pro* 
. hMtiofi refosed. Cited in Lneena t. CrmtJUrdy 3 Pulier and Boe. 

the 
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the Ml, but was done with fair intentions and for the The 
purpose of managing the property to the best advan- 



tage, for those who might finally be entitled. But as "^^^^ 
they have taken it into their own possession, the Court 
baa held, that they are liaUe to the claimants, to whom 
feititotion may be decreed, in the place of the actual 
captors whom they have divested. The merchant whose 
goods were seized, had a right under the general law 
cyf nations, to an adjudication of his property, in the 
roufltry where it was carried : the property has been 
conveyed Co Europe, under an application of a novel 
policy, framed for the particular convenience of the 
BHHsk government: I think that the expence of that 
transmission, and every expence that was intended to 
resder it secure, must fall upon the party for whose 
eonrenience this was done, and that the neutral 
elaflimnt should be protected therefrom. I impute no 
impropriety of conduct to any person ; the Judge 
acted for the best in directing the property to be con*- 
▼eyed, and the commissioners acted for the best in ac- 
cepting and disposing of it ; but the claimants are no 
parties to this act of conveyance, and are not liable to 
the charges that have attended it. 

I shaH therefore refer it, under the general observ- 
atkma that I have stated, to the registrar and mer- 
chants, to deduct these charges : desiring them at the 
asme time to advert to what would have been the val- 
ine of thia cargo in J^ew York. — If it should appear 
by the sale, that the value has been considerably 
increased by selling it in an European market, it 
weald not be equitable, that the claimant should at 
the same time reap the beneAC of an improved sale, 
and refuse to bear any of the expences attending its 

c 2 conveyance 

\ 
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conveyance to a beUer market. Under these principles 
I shall refer it to the registrar^ and merchants. 

•^"Tfiol!^* (In the same Case.) 

Farther objec- A FARTHER question was brought before the Court 
«S»^f^«- -^--^ ^^ * subsequent day, on objection to the 
portmtbiscaM. Registrar's report. 

Dr. Swabejf stated the circumstances of the capture 
in 1795, and the order of the Judge of Bermuda for 
sending this property to England, to be put into the 
hands of the Dutch commissioners, and objected to 
the report made by the registrar and merchants, that 
it had allowed against the claimant freight and insur- 
ance in the voyage to Europe. 

On this point it was contended. That the freight 
and insurance could not be deemed to be made for the 
security of the claimant ; that when he was brought 
into the vice-i|dmiralty court of Bermuda, he had a 
right to expect a sentence there, and that the subse- 
quent transmission of the property to Europe, could 
not be considered as done in any manner for his 
benefit It was farther objected, that there was a de- 
ficiency in the quantity of the cargo ; that of one 
* hundred and twenty hogsheads of sugar landed at 

Bermuda, only eighty had been shipped for London, 
• or had come into the hands of the Dutch commission- 
ers ; that of -the remaining forty, the report had al- 
lowed only for twenty-nine hogsheads acknowledged 
to have been sold at Bermuda ; that eleven hogsheads 
were missing, without an account ; that twenty-nine 
had been sold in Bermuda, by the captor, for the pur- 
pose of defraying the expences incurred there, and the 
expence of transmitting the cargo to Europe. It was 

prayed. 
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prayed^ that the twenty-nine sold at Bermuda, and the The 

_"' #•••• 11 •11 NARCIMUt. 

eleven^ of which no account was rendered^ might be 



MMi« 



accounted for at the price at which the remainder of •^"550^' 
the cargo wa9 sold in England ; and that other defi- 
ciencies of weighty might be made good at the same 
▼aination. 

On the other side, the King*s Advocate and Arnold. 
— ^The part which was sold in Bermuda was sold not 
merely to defray the expences incurred there^ but to 
discharge the demand of freight from Demerara to 
New York, to which the American vessel was entitled. 
The Dutch commissioners have not had in their pos- 
session more than erghty casks; they have had no.op- 
portunity of communication with the private captor^ 
and cannot be answerable for more than has come to 
their hands. If (he claimant has any further demands, 
they must be prosecuted against the captor. The 
freight was not deducted, in this estimate^ because 
the registrar and merchants found that the increase 
of price here was greatly beyond what would have 
been obtained at Bermuda ; they thought it, there- 
fore^ reasonable^ that the charge of bringing it to such 
a beneficial market should be defrayed by the cargo. 

Swabey. — The compensation was directed to be 
paid at the prices at JVew York. 

Arnold. — ^The value at Bermuda is all the claimant 
would have obtained^ if the cargo had been sold there. 
The whole report has proceeded on equitable 
grounds, putting the claimant on a better footing 
than if the cargo had been sold at Bermuda, and 
therefore laying some of the expences attending that 
benefit on the cargo. 

Court. 
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n« Court.^^The report does not state on what prioci* 

pie the registrar and merchants proceeded ; it is only 



^^'Sot^' said^ in the act^ '' That they did as they have done^ 
finding the price obtained in England so much 
greater ;'* Am I to understand that to be the case f 

Mr. Winthrop, one of the merchants, present in 
CourU — We endeavoured to take all the circum- 
stances into our consideration ; vre have considered 
what the parties themselves appear to have expected 
would be the probable amount in America ; but still 
ive did not rest on that circumstance as conclusive^ nor 
as the sole ground on which our estimate was to be 
made; we have^ on the whole^ allowed something 
more than we conceive the goods would have sold for 
at New York, deducting the expences of that voyage. 
Judgment. 

Sir W. 5cot<.^— These cases are to be considered in 
ft different manner from ordinary cases of prize^ inas* 
much as the question arises^ on a course of manage- 
ment^ to which they have been subject^ rather under 
particular domestic regulations of our own^ than un- 
cler the general law of nations^ Circumstances may 
inake it necessary^ on particular occasions^ that pro- 
perty should be put under a custody not recognized 
by the general principles of that law; when this 
happens^ the Court will always be disposed to treat 
property so placed^ with every practicable indulgence^ 
so as to provide for. the fuH indemnification of the 
neutral merchant^ if it turns out that he obtains a 
final restitution. In sending this cargo to Europe, to 
be put into the hands of the Dutch commissioners^ 
the Judge acted with caution^ and not improperly ; 
but in consequence of that decree^ additional ex- 

pences 
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peooes haT<e been incurred ; and the question for tbe 
coBfiideratioa of the Court is^ Who shall be hekl re- 
BpoastUe for them ? It is undeniable that this disposi* 
4ioii was made for tbe acconuBodaiioa of the British 
^vernfiient. Under tbe ^neral practice of the Jaw 
of nation s» tbe claimant migbt have insisted that tbe 
goods should not be taken out of the Court of Ber^ 
m%mda without a decision : but tbey were transmitted 
to this country ; and in beings referred to Europe to 
prosecate his claims, instead of having^ them brought 
to adjudication on the spot, tbe extreme rights of the 
aeatral claimant may have been a little compromised. 
But it is said, that he has eventaally derived consider- 
able benefit from that very circumstance : If so, eqnity 
would revdt at the pretension^ that he should enjoy this 
advantage, wiihout bearing, at tbe same time,some of the 
ezpencesa ttending it. Taking it to be, asstated in the re- 
port, that the parly Aas derived a profit from this trans« 
mission of the cargo to Europe, I am of opinion tbata 
abare of the expeaces are properly charged to him. 

On the other part of the case, respecting the defi- 
ciency, 1 think the claimant is entitled to hn eintire 
indemnity against the commissioners. According to 
tbe ordinary practice of prize proceedings, he might 
have demanded it against the captor at Bermuda j 
but be is told, ' No ; these goods must be pat into tbe 
' hands of other trustees, and for the accommodation 
' of the British government^ That being tbe case^ 
ft does, I think, justify a demand against govemmeat 
for a restitution of the whole cargo ; and although 
the commissioners may not have had possession of 
that part, still it would not be a becoming thing to 
send tbe claimant to make bis demand against tbe 

original 
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iTARcmui. ^'*'&*'^^ captors. The commissioners enjoy the conft- 
— — dence of government^ and possess the power of adjast- 
mu^* ing these claims. If there has been any embezzlement 
in Bermuda, government has the power of bringing 
that matter to account. The party has been pro- 
nounced to have a right to the restitution of the whole 
cargo ; government has taken from him his obvious 
natural remedy against the captors^ for it dispossessed 
the captors^ and took the property into its own hands^ 
taking it^ according to my apprehension^ with all the 
responsibility of the original captors^ as to the quan- 
tum of restitution^ if restitution should be finally de- 
creed. It would be a most dishonouring injustice to 
tell the neutral merchant^ who has had his goods 
brought from Bermuda without his consent^ and put 
into the hands of 'the commissioners^ that he must go 
back again to Bermuda, and institute a fresh suit 
against the captors^ for deficiencies in the restitution 
made by the commissioners. 

Mr. Winthrop. — ^I am afraid that I have been misun- 
derstood : 1 meant to state^ that the report has allowed 
the full amount of what would have been received for 
• the whole cargo^ if it had arrived at New York. 

Court. — I think the party is entitled to the benefit 
of the whole of his claim^ as upon a sale in London. 

Report referred back to the registrar and merchants. 

Note^ — The report has since been amended , but has not yet been 
brought before the Court. In the amended report, the r^istrar 
and merchants conclude after obserring upon weights, and the 
different manner in which the goods had been repacked, &c. ^^ that 
there was no reason to suspect anj embezzlement or deduction of 
anj part of the cargo ; that the deficiency was not greater than 
might be expected from wastage and drainage, considering the 
length of time, and all the circumstances of the case." 

THE 
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THE JOSEPHINE, Fish Master. -^XV"' 

THIS was a question respecting the right of pro- gu^er, con- 
perty in twenty-eight ingots of silver, that bad e^^*!l2ii^r 
been taken on a voyage from France to Hamburgh^ B^hS^ for 
and claimed on behalf of Mr. Ingraham of America, UlSwSS^*' 
although documented in the ship's papers, as going for r^ndLrt^^* 
the account of Mr. Gehton, a person resident in France. ^TS^ettJ?" 
The case now came on to be heard on farther proof. dLmJim* pat- 

tiog it out of 
his contixMil — 

On the part of the claimant .^moZ(f contended, that Jfr^^J^^of 
the silver was to be considered as the property of Mr. *« iWpper. 
Ingraham, and as being the proceeds of a cargo of 
provisions, sent from America to France, and there 
put into the hands of Mr. Skipwith, who was the 
person giving orders for the shipment of the silver. 

On the other side it teas contended. — That the silve^ 
did not appear to be shipped, in consequence of any 
orders from Mr. Ingraham ; nor in confcfrraity to any 
advice sent to him of the shipment; that it was going 
to Hamburgh to be placed in the hands of Mr. Skip- 
with'8 agent, and was to be considered as Skiptoith^a 
property. 

JuDGMETiT. 

Sir W. ScoM.— This case is stated to have originated 
in the following manner : A cargo of provisions 
being the property of Mr. Ingraham of JSTew York, 
18 said to have come from America to France, on 
board of the brig Peggy, consigned to Mr. Gelston, 
another American, who appears to have been a young 
man lately settled in Prance. 

There 
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The There can be no doubt that such a transaction ditf 

JOiKPHINB. 

^ -^ take place ; the instructions to Mr. Gelston are pro- 

"^"iloL^' duced, directing him to " dispose of the brig on cer- 
tain terms^ and to remit the proceeds of the cargo to 
America, or to load the brig back^ and draw upon him 
for the deficiency^ as might be most advtseable." 

These instructions^ it seems^ were not literally exe- 
cuted on the part of Mr. Gelston. He thought it bet- 
ter on account of his own inexperience^ to apply to 
Mr. Skipwith, who was the American consul at Pa^ 
ris ; but who is to be taken nevertheless as a French 
merchant in such a transaction ; since there can be na 
doubt^ that« notwithstanding his consular character^ he 
is* to be considered in all commercial transactions on 
the same footing as any other resident merchant in 
France, to whdse experience and prudence Mr. Gel- 
ston might apply, for counsel and assistance in the 
management of this cargo. 

It appears to have been the original intention^ that 
the cargo should be sold in France, but as the whole of 
it could not be disposed of there^ some part was ship- 
ped off for England. Of this notice was sent to Mr. 
Ingraham, and he was advised^ that instead of the re- 
turns which he had directed to be sent to America, he 
might draw on Mr. Godefroy at Hamburgh, with whom 
Skipwith had other concerns^ and with whom he un- 
dertook to k>dge funds to answer such bills. 

On board the Josephine which sailed from Havre in 
Jtdy 1795^ were several ingots of silver. Some have 
been restored to another American merchant, on com- 
plete proof being made to the satisfaction of the Courts 
by correspondence prior to the shipment, that they 
were shipped on his acconnt Betides that silver/ 

there 
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there was another quantity for which there was no , ii» 
bill of ladings but a mere note of specification, *' of 
•o many ingots, going to be delivered to Mr. Godc'- ^^f^ 
frog for account of Mr. GeUlan.'* There is no evi- 
dence shewing that Gelston had acquired, either by 
the possession of a bill of lading, or any other instru- 
ment, a controul over this silver. 

It is now contended, that this silver belongs to Mr. 
Ingraham of J^ew York, and that he will be the only 
loser, if it is pronounced subject to condemnation. 
Farther proof has been directed to be made of the 
property, and it has been brought in ; and the only 
question for the consideration of the Court is, whe- 
ther this silver is to be taken^ as having legally, or equi- 
tably, become the property of Mr. Ingraham, or not? 
In some of the affidavits it seems to be represented as 
part'of the actual proceeds of the outward cargo. How 
this silver was specifically more the proceeds, or apart 
of the proceeds of this cargo, than of any other mer- 
cantile transaction of Mr. Skipwith, I do not see ; it is 
not averred that it was received in exchange for any 
part of the cargo (a) ; for all that appears, it was a 



(a) Mr. Sk^nnih writes to Godefroy^ after the capture, ^^ I 
brought mjself considerablj in adTance in making the shipment of 
Ingots by Capt. Fithj because the goods In my hand, were theny and 
aro indMd mostly fwrn^ on hand. I cannot therefore enable you 
to answer Mr. Ingrakam*$ drafts." And again to Ingrmhamy Aoo. 6, 
1796| — ^^ In order to support yoor credit, I took on myself to ad- 
Tance to G§lsion in ingots of silver, &c." The fact was not cor- 
rectly, as stated In Mr. Ingraham' s attestation, ^^ that SkipwUh and 
Gelittm had converted part of the caigo into silTer, and transmitted 
It to K0d9y U ship (he same t# H4iiii6ifrg4." 

part 
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(a) The corre- 

Siondcnt of 
kipwith, and 
the actual ship- 
per at HaTre. 



(b) 29 Decern- 
ber, 1799. 



part of Mr. Skipwith's general capital^ of which Her 
might choose to apply such a proportion to this parti- 
cular use. But it is said^ that it was going to Mr: 
Godefroy, to provide the funds, on which Mr. Ingram 
ham \^as to draw; and that it is in that point of view 
to be considered as vested in him. How it could vest 
immediately in Ingraham, documented as it was^ in 
the name of Gelston, it is not easy to understand. If 
it was to -vest in Ingraham, why was it described as 
the property of another person ? Of that circumstance 
I have received no satisfactory solution. Supposing 
it to be satisfactorily explained, and allowing that it 
had been documented for Mr. Ingraham hhnself, could 
it be legally considered as appropriated to him ? In 
what respect is it so appropriated? The master says 
" that he had no communication with Mr. Gelston, In- 
graham*s agent, but only with Kantz {a), from whom 
he received the silver, with verbal orders to deliver it 
to Mr. Godefroy, but that as to the property, he has 
no grounds on which to form any belief.'' It was 
utterly unknown to him that Mr. Ingraham had any 
claim upon it. It does not appear that there had been 
any previous correspondence respecting it, nor any 
notification accompanying it, informing Mr. Godefroy 
what he was to do with it. Mr. Gelston was a perfect 
stranger to Mr. Godefroy. That no communication 
should be made to Mr. Godefroy', is certainly a very 
extraordinary circumstance. Mr. Skipwith says in his 
affidavit (6), '' that he did not give Mr. Godefroy any 
information, meaning to wait till the silver was actu- 
allyarrived at Hamburgh, .before which time it was 
impossible that Mr. Ingraham's drafts could be re- 
ceived^ and because it was necessary^ that shipments 

of 
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Df silver in Vrance should be made with great secrecy/' The 
StiD it is, I think, very strange, and very much out of ^'""'*' 
the^ourse of ordinary commercial transactions, that Jiijsrutii, 
it should not have been intimated to Godefroy, in any 
manner, either that some funds would be sent by the 
first opportunity— Or who Mr. GeUton was— Or if 
any silver should arrive, whose property he was to 
consider it. Instead of that, there is nothing ap- 
pearing in the original papers, or in the farther proof 
that has been brought in, to shew that it was the 
property of Ingraham, but the affidavit of the enemy 
Shipper, who describes it as the proceeds of the out- 
ward cargo. That being the case, whose property 
18 this silver to be accounted ? That question may be 
answered by proposing another : Whether Skipwith 
had done any thing to put it out of his own govern- 
ment and controul, and to transfer it to the govern- 
ment and controul of GeUton ? The utmost that Gel* 
wUm professes to know, is, that Mr. Godefroy was to be 
enabled to answer the draft of Mr. Ingraham ; but 
whether by bills of exchange, or by what other 
means, does not appear from any declaration made 
by him. 

Suppose the silver had actually arrived to the hands 
of Mr. Godefray, and Mr. Skipwith had afterwards 
written to him, that he had altered his mind as to the 
disposition of this money, and that he should provide 
other funds to answer the credit of Gelston, or that 
he bad nothing to do with Gelslon ; could Godefroy, 
who was merely the agent of Skipwith, have refused 
obedience to any order which Skipwith might choose 
to give him, as to the application of this money ? In 
what manner could Gdslon or Ingraham have ob- 
structed 
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Ti€ gtnicted the execution of such an order ? Ai to Ingram 
_____ ham, he knew nothing of the roatter; and svpposmg 
•^«4^ that Gelstan knew^ that the silver was shipped wifb 
the intention of answering Ingrakam*8 bilb, eMld 
be ii^tervene to prevent Godefrojf*8 obedience to any 
revocation of that intention^ made by SkipwUA to 
his own agent and banker; for that was the relatmi 
of Godefroy to the parties? What Ken bad GeUtem 
acquired in this property which he could have oaei 
to intercept such a revocation ? Atl that bad beea 
done^ was^ that Sk^nmth bad informed bis own ageaC 
that he had destined this money for soch an vme, and 
if he cbose to vary that use^ how couk! Gelston prevewt 
k? If the remittance had been made to GeUUnt^ or 
Ingrakam's agent or banker^ the character bf thia pro*- 
perty would be different ; but Godefroy has no privity 
with them ; he is the mere servant of SkipwUh. It 
appears to be the same transaction as if I sent a sum 
of money to my own private banker, directhig him 
to hold it subject to the order oi A. B., and the 
next day^ before apy such order had been given, 
or even the feet of the lodgement known to the other 
party^ I had changed my purpose^ and directed a 
conversion of the money to any other objeei— could 
the banker have resisted with effect ? Or bad the other 
party a right to interpose, to claim that specific sum 
as property of his? It might be convenient to Mr. 
Skipmth to have funds at Hamburgh, in the hands of 
Mr. Godefroy, (for be appears from the letters to have 
nany transactions of business with him)^ and it might 
be very coQivenient» that these funds should travel 
from France to Hamburgh with an appearance of 
an ukimaAe American apprepriaAion ; they might 

I derive 
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deri?e a protection from that dnrrng* the roy^ge, and i^^ 
yet, when got to Hamburgh, they might be dispose- /'^"^'^ 
able for other purposes : Bat take the intention to be juIuUA, 
ever so sincere^ was it not perfectly revocaUe ? Did not 
Sk^imitk retain the power of conversion without 
hkgrmkmm w GtlsUm having any right whatever to 
eontioiil bin in the exercise of it ? If so^ the pnn 
perty lemains with Mr. Sk^itDiik ; it Ym% a shipment 
goings to the agent of Mr. Skipwkk, sttb)ect to his 
order^ JMr. Ingrmham and Mr. Gelstan having no do- 
auMDt whatever giving them oontronl over it. Un- 
der these circumstances^ Skipuaitk must be taken ta 
be the legal iMropriefor; and as his property, this 
silver ninst be condemned, leaving the qnestion of 
Mr. Sldpwilk*^ responsibility to his employer, nn« 
tenchfd^ and to be settled between themselves. 

Condemned. 



THE JEMMY, Nostbw Master. juiu uih. 

1801. 

THIS vfas a case of a ship asserted to have been par- sbio pnrchu<^d 
chased at Dunkirk, by Mr. Schultz of AUona ; and x^t^ir 
this cause now came on to be heard on farther proof, ment of the 

former proprie- 
tor, cause of 
Y oondennation; 

Judgment, farther proof 

Sir W. 5coff.— This case has been admitted to ^^ 
fiirther proof, owing entirely to the suppression of a 
circumstance, which, if the Court had known, it 
would not have permitted farther proof to have been 
introduced ; namely, that the ship has been left in 

the 
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§ 

me^ the trade^ and under the management of the former 
• — owner. Wherever that feet appears^ the Court will 



"^"SoY. ' hold it to be conclusive^ because^ from the eoidentia 
rei, the strongest presumption necessarily arises^ that 
it is merely a covered and pretended transfer. The 
presumption is so strongs that scarcely any proof cslu 
avail against it. It is a rule which the Court finds 
itself under the absolute necessity of maintaining. If 
the enemy c6uld be permitted to make a transfer of 
the ship^ and yet retain the management of it^ as a 
neutral vessel^ it would be impossible for the Court 
to protect itself against frauds. 

The positive objections which have been pointed 

out^ on the fact of transfer^ are also of considerable 

weight: The inadequacy of the price^ and the chasms 

appearing in the correspondence^ are circumstances 

\ inconsistent with the probability of ownership ; there 

is also the course of trade^ which has been entirely 
French, without interruption^ excepting in one voy- 
age to Barcelona; but even in that instance^ the 
vessel returned again to a French port. 

It would be impossible for the Court to admit fur- 
ther proof in such a case as this^ without exposing 
itself to continual imposition. I have no hesitation in 
condemning this vessel. 



( 
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THE TWENDE BRODRE, Schall Masten j-j^itu., 

1801. 

THIS was a case of a Danish ship, and cargo of ^^^^ 
fir timber^ spars, balks, and deals, taken on 2Si'to£'SJf*h" 
a voyage *' from Christianaand to Saint Maloes, or fp" *>«<»!»- 

•^ ° ' tioD, Fir balks 

Brest." to 8t. BfaloeiH 

not coDtrabaud 

On the part of the captors, a certificate was pro- — '^^tored. 
daced from ship-builders in his Majesty's yards at 
Plymouth, stating, ' That the cargo consisted of fir 
'timber, hand-masts, deals, and spars; that the fir 
' timber and roasts were fit for naval purposes, and 
' mnch wanted in his Majesty's service/ 

On the other side, an affidavit was exhibited from 

other shipwrights of Plymouth, stating the timber 

^to be particularly sappy in its quality, and not fit for 

ship building, and that no part could be considered 

as naval stores. 

Oft the part of the captors, the King's Advocate 
contended^— that timber of this description was to 
be considered as contraband, under the Danish 
tieaty, in which it was expressly stipulated, that tim- 
ber, bois de construction, should be contraband, Jir 
planks excepted. The exception proved, that fir 
planks would have been contraband, if not excepted ; 
fir balks, not excepted, were, a fortiori, to be consi- 
dered as contraband. 

JUDOITENT. 

Sir W. Scott. — ^This is a ship which was taken on 
a voyage from Denmark to St. Maloes, as it ap- 
P^red at the time of capture, having sailed origi- 
nally on a destination to Havre, but having changed 
^T course, in consequence of some obstacles, and 

VOL. IV. D under 
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the under the direction of one of the owners of the cargOj 
B«op«»- for 5/, Malo€8. It appears that the was first stopped 
•^c[^nth, by the Juno, and released, but afterwards stopped 
by the Diana, and brought into Jersey, with a eaigo 
of timber on board. 

It being contended that the timber was of such 
a nature as to come under the prohibition of the 
Danish treaty, the Court directed it to be referred 
to the inspection of experienced persooi in his 
Majesty's yards; a return is now made to that in- 
quiry, on which I must say, that it is not expressed 
in such specific terms, as the Court might have ex» 
pected to obtain from a reference to those gentle- 
jnen. They state, ' That they had taken a sunrey, 
' and find it to consist of Dantzic fir timber^ very 
* serviceable for his Mqjesty's yards/ but without 
any specification of its dimensions^ or any descrip- 
tion of its fitness for particular uses, by which its 
general character may be ascertained. There is ano- 
ther phrase in the report, equally general, ' That 
'it is fit for naval purposes:'. What is that.^ It 
amounts to no information at all, since all timber 
is, I apprehend, fit for some naval purposes. There 
is another certificate, produced on the part ci the 
claimants, from private unauthorized persons, se- 
lected by the owners, which is rather more precise; 
it specifies the size of the timber, and states, that 
' it is very sappy, and not fit to be considered as 
' naval stores.' This is all the assistance that the 
Court has obtained, to enable it to judge of the 
terms of the explanatory article, which was made 
in the treaty of 1780, for the purpose of avoiding 
all disputes, and of setting a clear understanding 
on the subject between the two countries. 

2 In 
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In deli?ering my opinion on the construction which ,p™^|. 
it to be put upon this article, * it may be proper to BaoD>« 
consider shortly the intention of the parties, the terms "^^i^' 
or expressions of the treaty, the decisions of our 
Courts^ and the interpretation of practice. 

With respect to the intention, it is to be remem- 
bered, that there had been much contest on this 
natter; the belligerent, on one side, contending that 
the eiieitiy should not be supplied with timber, 
the neutral country, on the other side, contending 
for the liberty of exporting its own produce, one 
of the great staples of the country. It is fair to 
ptesdme^ Arom this situation of the parties, that 
there was no intention oh the part of Denmark to 
glv^ up the timber trade, or to abridge the exercise 
Iff that species of commerce, farther than the just 
dfeiiiatids of the belligerent might require': Den- 
Hmrk may be supposed to have agreed in these 
terms: ' We are witling to give up the libertif of 
' trading, as far as your interests are affected, 
' but nofartlier.' The situation of the contracting 
parties does not vtarrant me to imagine, that there 
was any intention of giving up the entire benefit 
of the market of the other belligerent country, for 
all bther timber, but only for such as miglit mate- 
riaDy affect the operations of war. 

If a cargo of timber is carried to Rouen, or Havre, 
for the purpose of being sent to Paris for house 
tbnilding, how is Great Britain injured by that ? I 
am not to presume that there was any reason for 
demsinding a sacrifice of such a trade, on oAe side, 
or that the other party would be willing to renounce 
m trade so beneficial to themselves, and so innoxious 
16 the interests of the belligerent ; I must conclude, 

D 8 from 
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T^DB ^^^^ these considerations^ that it was only meant 
Beodkb. to prohibit the carrying of such timber as is fairly to 
^V.^' ^^ deemed ship timber. 

The terms used in the treaty are, ' Bois de con- 
struction >•• but that must be understood, constrtic- 
lion naval: It must be confined to purposes of 
naval equipment. The great difficulty will be, to 
ascertain what is properly to be considered as ship 
timber. Timber has frequently, from particular 
circumstances, a definite and determinate charac- 
ter; it may be denoted by a particular form, as 
knee timber, which is crooked timber, peculiarly 
useful for the building of ships ; or it may be dis- 
tinguished by its dimensions of size; but as to 
other timber, generally, which is as much a thing 
of ambiguous use as any thing can be, the fair 
criterion will be, the nature of the port to which 
it is going : If it is going to Brest, the destination 
may be reasonably held to controul and appropriate 
the dubious quality, and fix upon it the character 
of ship timber — if to other ports of a less military 
nature, though timber of the same species, it may 
be more favourably regarded. Then, as to the de- 
cisions of Courts of Justice, and the interpreta- 
tion of practice, I do not know that any express 
decisions have taken place ; and it would be a most 
desirable instruction to my judgment, to have 
seen that of the superior Court exercised upon 
this subject. But it is the every day's practice of 
this Court, not to consider, as included within 
the prohibition, all that a more extended inter- 
pretation might justify: it restores spars and balks, 
of ordinary magnitude, unless there is something 
special in the circumstances attending them, to 

2 shew 
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diew that they have a positive destination to naval The - 
purposes, brod»k. 

This then is the interpretation which I am in- '^"{i^o?''' 
clined to pat upon that treaty: With respect to 
such timber as is in its own nature ambiguous, I 
am disposed to look to the criterion of the destina- . 
tioo, as an equitable rule of interpretation, taking 
a &ir course between the rights of exportation of 
native produce, on the part of the neutral coun- 
try, and the defensive rights of the belligerent. 
Ptanchea du sapin, being expressly excepted in the 
treaty, may, I hold, be carried any where. In 
other timber, of an indeterminate nature, the judi- 
cial test is to be sought from the destination on 
which it is going. This being a case of timber go- 
ing to St. Maloes^^ 

\The King's Advocate stated, some part of a letter 
to the master, which indicated a destination to Brest, , 
'* You are to go to St. Maloes, but if the cargo will 
sell best at Brest, you are to ask a pilot if he cannot 
take yon thither; you may escape the English by 
going between the shore and Ushant/'"] 

Laurence. — ^The original destiiiation was certainly 
not to Brest; the ship went into Havre roads, and 
was then (after having been overhauled by a British 
cmizer) directed by one of the owners to proceed to 
SL Maloes. 

Judgment resumed. — If there had been a clear 
and determined destination to Brest, notwithstand- 
ing it might be lately taken up, it would^ accord- 
ing 
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The ing to the inlerpretaUoQ I incline to adopt, rabjed 
bmdks; e?ery part of the cargo^ except the fir plaeks^ to 
confiscation; for it could never be permitted to be 
averredj that a cargo of this sort might go on an 
innocent destination^ to St. Maloes, and then be 
sent on to JBre^t or Rochfort. If that were tha 
case, it must be pronounced a case of condemna- 
tion ; but the ktter on which the captora rely, doea 
now shew that the directions were absolute to that 
effect; the words, ''if you resolve/' indicate gn 
ultimate discretion to have been reposed in the 
master: How does he execute it? He says, ''that 
he was gohig to St. Maloes/* not for the purpose of 
taking a pilot on board to carry him to Brest, but 
wkh a decided intentipn of making SL Maloes the 
ultimate port of his destination, and of discharging 
his lading there. 

Upon the evidence I incline to hold, that the con- 
ditional directions which were given him to ga to 
Brest, would not have been carried into effect; I 
shall therefore restore this cargo; especially as I 
perceive that no small part of it consists of fir pbnks, 
which I have already said, are specially protected; 
but in consequence of the expression of such an in- 
tention, I shall certainly hold that the captors are 
entitled to their expences« 

The Begistrar. — Thia is a cango taken for the 
use of government ; in such cases the ordinary ex- 
pences are paid by government. Is it the intention 
of the Court, that the payment of the captoi;a' ex- 
penses ia to be included in those chaigfes, or. to be 
paid by the claimant? 

Court. 
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Omrt. — ^1 mean that they shoold be paid by the The. 
dMimmt ; the liberty given by the owner to the mas- Bmomn. 
ter in the letter^ makes it not nnfit that the expences 
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shooM fall on him. i?>i- 



THE CATHERINE AND ANNA, Spancer j^w. 

Master. 

THIS was a case of a ship and cargo of very con- objection to^ 
siderable value, which had been decreed to be report; imar-* 
restored on payment of the captors* expences: In captor, not J- 
reporting those expences, the Registrar and mer- t^e decree for^ 
chants had refused to admit a charge of insurance exp^«u^ 
against fire, which the captors had incurred, to the 
amoont of about 270/. Application was now made 
on the part of the captors^ to have the report re- 
committed, that the expence of insurance might be 
inserted. 

The Cburt desired to know the grounds on which 
the charge had been disallowed. 

Begwtrar. — It was on the ground, that the claim- 
amt had before actually insured both ship and 
cargo; and could not have received any possible 
benefit under the insurance since effected by the 
captor. 

l%e Khig^s Advocate said, — that was a circum- 
stance of which the captors were not apprized; that 
to insore, was a reasonable precaution for them ta 
take, who were answerable for the custody of so va- 
loable a cargo, and therefore that they ought to be 
indemnified. 

Oft 
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The 



. — Captoi 



CAwnwK expences include only, as it is generally understood, 
^^^' necessary expences, and not all that the captors may 



ju^tiA^ choose to incur on their own account. Insurance 
was not a necessary expence in the present case, in- 
asmuch as the claimants had already insured. It is 
said the captors did not know this fact, but they 
might have informed themselves. They never ap- 
prized the agents of the claimants, that they were 
going to insure. 

Swabey said, — ^That the Registrar and merchants 
had been in the habit of disallowing this charge in 
the last war. 

Judgment. 
Sir W. ScolL — ^The ship and cargo in this case 
have been ultimately restored; but the Court has 
decreed the captors' expences to be paid, by ex- 
pences meaning those expences that are necessa- 
rily incurred by the act of capture, to which the 
Court adverted in making the decree. The ques- 
tion is, whether this charge of insurance is such a 
necessary expence as the captors were bound to 
incur? Captors are generally bound for two things 
— for safe and fair custody, and if the property is 
lost or destroyed for want of that safe and fair 
custody, they are responsible for the loss. For 
these two things every captor is answerable; but 
if an accident, or mere casualty, happens, against 
which no fair exertions of human diligence could 
protect^ it must fall on the party to whom the 
property is ultimately adjudged. If to secure him- 
self against the negligence of his own agents, or 
to secure his own responsibility, the captor chooses 

to 
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to make insurance^ I understand the practice of the CAmmmB 

Registrar and merchants has been^ not to allow it in ^^j^ 

their report, and^ I am not prepared to say, upon any ■ 

principle which occurs to me, that such a disallow- *^jSoh^ 

ance is wrong. The security of the claimant 

roust be considered, as depending upon the obligation 

of safe custody, and personal responsibility in case of 

loss, on the part of the captors. The claimant is 

not bound to look further, nor to contribute to 

the expence which the captor, for his own security, 

may choose to incur. It is said that insurance 

IS an advantage to claimants, because it increases 

the responsibility of the captors — and so it does ; 

bat this is an advantiage accidental, and collateral. 

The captor who makes a seizure, engages for his 

own personal responsibility to the party whose 

property is seized ; he seizes at the peril of making 

foil restitution in case restitution is due; and he 

is to find the means of making that restitution. If the 



of insurers is requisite for such a purpose, it may 
be very advisable for him to resort to it ; but the 
claimant has nothing to do with that ; he has a right 
to consider the captor as fully responsible, and is 
under no obligation to contribute to the expence of 
any additional security. — ^The matter of insurance is, 
res inter alios acta ; I do not know that the captor 
is, in any event, compellable to assign to him the 
benefit of his policy. In the St. Eustatius cases (a), 
where ships and goods insured by the captors, on 
their voyage to Europe for adjudication, were 

(a) The Registrar had said, that no instance had happened dur- 
fflg the present war, but he thought in the Si. Eusiatius cases 
tten was a question of a similar nature. 

taken 
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Tbe ^ taken by the enemy, I think the determination wob^ 
•nd that the claimant had nothing to do with the benefits 



. of that insurance. 
"'ISoi!^ ^^ ^^^^^ grounds, I am disposed to hold, that 
whatever means the captors may take to relieye 
themselves from their personal responsibility^ it is 
a matter which is foreign to the claimant. Where 
the Court orders a removal^ and a fresh risk ia in- 
curred, for which the Court directs an insurance^ 
it may be subject to a different consideration. But 
this being a case in which no application has been 
made to the Court, where the captor has voluntarily 
taken the step for his own protection, and where 
he is not, as I conceive, compellable in any respect 
to make an assignment of his policy, I cannot think 
that it could, under any circumstances, be deemed 
a charge that ought to be thrown on the claims 
Bnt where the claimant himself has actually insured, 
the demand is utterly unsustainable. In such a case, 
to lay upon him the additional expences which the - 
captor incurred for his own security, would be highly 
injurious. It was asserted before the Registrar and 
merchants, that suqh an insurance had been made by 
the claimants> and it was not questioned, as I under- 
stand, at that time. Further evidence might have 
been then demanded : It might have been i^uired 
of them to produce the policies of insurance ; nothingi 
of the kind was then done ; I shall not now direct 
them to be produced, but take the fact to be as. it is 
asserted, upon the admission of the captors at that 
time given. 

On these grounds I am of opinion^ that the charge 
in question, being for insurance made for the benefit 

of 
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of the captor^ without communication with the other The 
party^ and without any application to the Court, must aiHi 



be taken to be an expence incurred for his own secu- . 

rity, and not chargeable on the claimant. Were it *^*j^^' 

necessary, I should hardly hesitate in pronouncing 

for the justness as well as for the application of the 

general rule, aHeged to be observed by the Registrar 

and merchants. 

Report confirmed. 



on 
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THE HENRICK AND MARIA, Baae Master, ^T?!!^ 

THIS wag a case of a British vessel taken by a S'Si*;^^ 
Dutch privateer, 2d October 1795, and carried ^IS^C 
into Jforway. It appeared that a sentence of con- {SJIS,— 
demnation had passed 24th MircA 1796, at the 2S^£2uk«. 
Hague, biffbre a Court, styled ' The Committee of JjJ'^iJSsS^ 
the Affairs of the Marine of the Batavian Republic/ gi*^;^^. 
On the 9th of June following, the ship was sold at 
Ckrisiixmsand to a Danish merchant, and was after* 
wards captured, 21 June 1796, with a cargo of fir 
timber, on a voyage to Amsterdam. 

On the part of the captors, . it was first contended, 
that the ship was liable to condemnation, on the 
ground of violating the blockade of Amsterdam : vide 
8apr« V. 1. p. 149. After the ju^^ent of the Court 
on that point, a farther question was made, respecting 
the l^;ality of jbl transfer of a prize ship not being 
carried into the port of the captors' country. 

On the part of the Danish claimant, Lawrence and 
Croke. — ^This is a case of a ship taken out of the 
ponession of a neutral merchant, who appears to 

have 
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Hnimic ^^^^ purchased at a public auction in his own 
^^ country^ and for a valuable consideration. The 



only question which is now raised a^inst his title 
^^m^*^ to restitution, is founded on an objection to the man- 
ner in which the title of the former British owner 
was divested. As far as the rights of war were con- 
cerned, in which alone the captor could assert an 
interest, all questions of that kind have been already 
disposed of by the Court. The captor therefore has 
no competent character in which he can be heard to 
a^tate the question of property, depending between 
the former British proprietor and the neutral pur- 
chaser. As captor, he can claim only a right of 
salvage, if the property should be adjudged to the 
former British proprietor ; but as long as that person 
does not come forward to support his own pretensions^ 
it is not competent for any other person to set them 
up for him. Some steps are indeed said to have been 
taken preparatory to making a claim ; but as a year 
and a day have elapsed since the capture, and no 
claim has actually been advanced, the question of 
property is precluded against the former owner; 
and it is not competent to the captor to set up a title^ 
which the asserted proprietor himself must be taken 
to have abandoned. Allowing however that this 
could be done, in what does the objection to the title 
of the neutral purchaser consist ?- It is contended on 
this head, that no valid transfer or conversion could 
take place, inasmuch as the vessel was a prize vessel, 
carried by the captor into a neutral country, and left 
lying there, whilst the sentence of condemnation 
passed on her in the Court of the country of the 
captor. In the first place, how is this proved ? 

By 
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By inference only^ and by circumstances given in the The 
description of the vessel^ for the purpose of bringing and 
her to a public auction. On the other hand^ there is ' 

the sentence of a competent tribunal, reciting the con- ^•J;^' 
demnation ; from which it is to be supposed^ that all 
things have been rightly and legally conducted. Such 
a sentence establishes the presumptio juris it dejure, 
against which no averment can be admitted ; it is a 
complete bar to any discussion of the circumstances 
composing the merits of the case in a foreign Court. 
In the case of the Fladoyen, where the sentence was 
the act of a tribunal manifestly ind[>mpetent^ as esta- 
blished in a neutral territory^ the case was very 
different: Such a sentence was as nothing. But 
when a competent Court of prize^ established in the 
territory of the belligerent^ has proclaimed the con- 
demnation to have passed^ it is not open to this Court 
to dispute the efliCacy of it^ or call in question subor- 
dinate circumstances^ with a view of examining 
the validity of that sentence. How is the Court 
to proceed to try the facts^ if it is disposed to go 
beyond the sentence itself; or where would such 
a scrutiny terminate? If one fact is questioned, 
all may as well be brought back to judgment; and 
how ia the neutral purchaser to obtain such evi- 
dence as shall be sufficient to answer all these in- 
vestigations, after an interval of three years ? As to 
the fact in question, the terms of the sentence seem 
to imply, that the ship was actually in a Dutch 
port— But if it were otherwise, in what respect is 
the sentence of condemnatibn invalidated by the 
loere local absence of the vessel which is the sub- 
ject of that condemnation? Neither the reason of 
^ the 
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Th« the things nor the opinion of jurists^ nor the prac- 

.and tice of nations^ will sustain any such objection. As 

_ to the first and second of these authorities, the reason 



^^^^* of the thing, as it has been discussed and canvassed * 
by eminent jurists, no exception has yet been taken, 
that goes the length of the principle here contended 
for on the part of the captor, viz. That the ship must 
necessarily he brought within the ports of the captor* s 
country. Some writers on the law of nations have 
thought with Puffendorf, that the title is not complete 
till the conclusion of peace ; on a supposition that 
property cannot be changed but by consent, which is 
not to be presumed till peace. This is, however, 
untenable, inasmuch as it is the ordinary course of all 
established jurisprudence to convey titles, very much 
in opposition to the will and consent of the original 
proprietor. If it is allowed, that prize is a legitimate 
mode of acquisition jure belli, some period of time, 
and some circumstances, short of the consent of the 
owner, there must be> that shall have the effect of 
establishing an absolute title in the thing so obtained. 
The question will be. What is that precise time, and 
><rhat are those circumstances, under which that right 
shall be supposed to vest ? 

By some writers, possession alone has been deemed 
sufficient : but that rule, however agreeable to no- 
tions of natural occupancy, is defective in practical 
convenience; and therefore a middle doctrine has 
generally prevailed, under which it has been held, 
that something of a secure and definite possession 
is required, to establish and complete the property 
in prize ; that it should be in the possession of the 
captor twenty-four hours, or that it should be brought 
infra prasidia. This 
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This principle of secarity does, however, in no man- ^ JSSic« 
Her require that it should be brought infra pneiidia ^^^ 
aqrientium, since whether it be a port of the captor, ■ 
or a neutral port, that ingredient of a good title, ^"^7^ 
9ecMtrUy, is equally strong. In support of this 
reasoning, are to be reckoned, Bynkerahoek, VaUd, 
Emerignon, and the venerable authority of the 
Conaalato. The rule, of twenty-four hours* possession, 
is sufficient to shew that a sentence of condemnation 
is not in point of law required to establish the title of 
property. Admitting however that it were necessary,, 
as highly proper and commodious to give due so- 
lemnity and precision to the act of war, it by no means 
follows that the thing itself should be brought into the 
ports of the captors. Courts of municipal law hold 
daily cognizance of matters passing out of their local 
jurisdiction ; matters beyond sea are, by fiction of 
law, brought as regularly before them, as transactions 
IB their own neighbourhood ; and even this Court of 
Admiralty has, for a long course of time, been in the 
habit of entertaining and deciding questions of prize, 
by depositions taken at Lisbon and Leghorn, and on 
property actually carried thither, and left in those 
ports. 

The objection to this practice is, in truth, not 
the same as that applying to Consular Courts; 
with respect to Prize Courts erected in a neutral 
country, numberless objections occur; not the least 
of which is, that such a practice would leave the 
owner at a total loss where to look for his property. 
But if the tribunal is fixt in the country of the 
captor, that inconvenience cannot exist. The 
documents and depositions of the crew may be 

easily 
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The easily transmitted^ and the essential parts of the pro- 
and ceedings will be the same^ as if the vessel herself were 



actually sent home. In conformity to* this reasoning 
^^199^* is the practice of other nations. The ordinance of 
X«) i>ae.sist, Rmsia (a) directs the sending of prizes into neotral 
(») sw<. 9chy ports : So the edict of Venice (6) authorizes the re- 
«79. ceiving of prizes brought by belligerents, into that 
port^ in a state of neutrality. The ordinances of 
France also countenance the same practice^ and direct 
the papers and depositions to be transmitted home by 
the French consul in the neutral port. As to the 
practice of our own country^ whatever distinction 
might be pointed out^ from the relation which the 
port of Lisbon may be said to have borne to this 
country^ it must arise from private treaties only^ which 
cannot alter the law of nations^ or affect the rights of 
other parties^ who may be concerned in such an as- 
sumption of privilege on our part. But there are also 
other instances^ of ancient date« in which our public 
(c) A. D. i69f. ordinances (c) contained directions for carrying prizes 

into the ports of Naples and Sicily ; and in a later 
instance^ in the ordinance of 1740, the same direction 
is continued^ at a time when those countries were 
perfectly neutral. In opposition to this series of con- 
tinued practice^ it is impossible for the Court to lay 
down a rule which shall deny to others the rights 
which we daim for ourselves. A case like the present^ 
more especially, in which the title of the neutral pur- 
chaser is not litigated on the part of the former pro- 
prietor, is not a case which the Court would select for 
the purpose of establishing such a principle, which, 
however fit or proper on notions of speculative pro- 
priety, cannot be advanced, but in direct reprobation 
of our own practice. On 
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I 

On the part of the captors, the EAng's Advocate and jj^^^ 
Sewell. — The general question is, whether this vessel ^»^^^ 

has been legally acquired by the asserted Danish pur- . • 

chaser^ and that will depend on two other questions : ^7?^' 
Whether it has been legally condemned, and legally 
transferred? On these points it is by no means in- 
competent to the captor, to contest the title of pro- 
perty against the Danish claimant ; for as the vessel 
was, unquestionably, taken under reasonable grounds 
of seisure, arising from her destination to a blockaded 
port, the captor has a right to avail himself of all cir- 
cumstances that may turn out favourable to him, in 
tbe course of the discussion. In the history of this 
vessel, a circumstance did immediately transpire, ad- 
vene to the title of the present holder, on grounds 
connected with the rights of war, and the law of pro- 
perty, as it may be affected by the incidents of war. 
The ship appeared to have been a British vessel 
Giptored by the enemy, and ostensibly transferred by 
him to the present claimant. If any definite form 
ftnd conditions are necessary, by the laws of nations, 
to render such a transfer valid, the consequence will 
be, that if, for want of a compliance with those terms, 
the transfer is invalidated, the ship relapses into the 
character of enemy's property, and, as such, becomes 
kwfal prize to the captor, till some other title, (such 
tt that of the original proprietor, resulting out of the 
^lations of a domestic policy,) is set up against 
Uo. it is therefore fully competent to the captor 
to litigate the whole question. As to the proof of 
tnmifer, that is manifestly defective, inasmuch as no 
Payment is proved, in any other manner than by 
the ckimant's own attestation. Whatever else is 
collected from the payment of the auction dues, 

VOL. ir. . £ and 
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Bwna ^^^ other circutfistance8> might equally sait any 
and transfer, collusive, or real. Blit a more important 



. point is, the legality or illegality of such a condemn- 
^^m^* ation, as passed on this vessel, when lying in a neu- 
tral port. On this head it is contended, that thft 
sentence of a competent tribunal is conclusive ; that it is 
a complete estoppel : That answer will not dispose of 
the present question^ which is addressed to the pre- 
vious inquiry. Whether there haB been a competent sen- 
tence of A competent tribunal ? For a Court may be 
competent to some acts, and not to others (a) ; and if 
it is proved, from the history of the vessel, and not re- 
butted by any contrary evidence, that there has beeta 
an omission of an essential previeus circumstance, viB. 
That the ship toas ndt carried by the captors, to receive 
a sentence of condemnation in their oum ports, it is open 
to the Court of the belligerent, to discuss the question^ 
Whether a sentence pabsed in such a manner, is entitled 
to be considered as a competent sentence — competent to 
the effect, of warrantitag a sale to the neutral purchaser? 
On the force atid genferal oMigations of estaUished 
forms on this point, it is to be observed, that they 
are by no means matters of indifference, with which 
neutral merchants h4ve nothing to do. If the acqui- 
aition of this speciies of property becomes more easiy 
to Uiem by the events of war, and attainable on 
advllntageous terms> to which the experience •£ 



(a) See on this t>oint a tMstltiction, In Sir LeoUne Jenkini, t* i.^ 
p. t6t.^ #ber6 it ts uSdl| << ThUt though k fmrelga Court, (tktft 
FarliameDt of PorAr), %ill not eiMnine the merits of n prindpel 
cause, tried before a Court generally competent^ (the Court of 
Venice); yet they might and did examine, whether things had 
been in a proper course, whether such Court had acted regulaHy, 
(as in gWing due summons, kc) Itccording to the style of thdr 
ordthary ^rdcMkigs,*^ fto. 

1 tfaid 
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this ytkr ptdtres^ they arc by no means inattentive^ it |,2|5|[,^^ 
is but reHsoAable that they should take it^ subject to ^^^ 

those forms of law, which ate universally required by 

belligerent nations in this respect. ^n'^**** 

Then on what ground can it be maintained, that 
such a sentence is Tistlid ? On all general reasoning, the 
taiiM:hief of such a practice is nearly as great, as what 
is iittpiited to the practice of holding Courts for con- 
demnation, in a neutral state. A new seat of war is 
Acquired to one belligerent, at the expence of the 
enemy, and an easy refuge from pursuit is obtained. 
As (6 the authority of writers on this point, it has long 
been vtxala qtutnio between them ; and the argu- 
ments hatti generally gone wide of the practical effect, 
which is principally to be considered ; The fallacy 
of arguments usually advanced, lies in passing over 
this fact, that the proceedings of prize are proceed- 
itags entirely tn rem. It is necessary for the purpose 
aF substantial justice, that the thing itself shall be un- 
d%r th6 power of the Court passing sentence upon it. 
Suppose that the ship had, in this instance, been a 
priviteged ship under cartel, of Which the English 
daifnteint, in the original Mpture, might have ob* 
tAiAed a sentence of restitution, in what manner, or 
by What authority, would it have been enforced, so 
ias to afford him effectual redress, in the restitution of 
bin property? 

It nMy be said, that the captor is, in some degree, sub-^ 
jeet to the orders of his own tribunal^ and that the claim- 
ant may have his resort personally againftt him ; .but 
that 18 to draw the matter from its original course, and 
to omit the principal circumstance that gives efficacy 
to the proceedings of Prite Courts, viz. that they 

e2 act 
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HniMCK ^^' *^ ^^^* ^^^ ^^^ capable of awarding a speedy, and 
and specific^ restitution, of the property in dispute. 



If then the theory of a looser system be radically 
^j^* bad, when it is attempted to be reduced to practice ; 
it is of little consequence to discuss what opinion spe- 
culative writers may have entertained on the subject. 
It cannot escape notice, however, that the principal 
authority which has been re\\edon,thatof Bynkershoek, 
is in direct opposition to the decision of the tribunals 
(a) Byiik. Q. I. in his own country (a) — the very country on whose 

p. lib. i. ch. 5* A» At M» • • :m 

practice the present question is raised. 

As to the general practice of European nations, some 
modern edicts have been relied on, and some instances 
have l|^en cited from the practice of our own country,^ 
though without-any precise detail of the circumstances 
attending them. In opposition to these authorities, 
abundant instances are to be produced from the older 
edicts of England, France, Holland, and Spain (6), 
directing that prize should be brought within the ports 
of the captor; and in a late instance, in the prac- 
tice of this Court, where a decree had passed on a 
prize ship, taken by stress of weather to Norway, the 
Court, when that circumstance was brought to its 
knowledge, rescinded the decree, declaring, that it 
XOT^Hmtd- would not coudcmn a vessel lying in a neutral port(c), 
i^p.p.U!)L Under these circumstances, considering that the prac- 
tice contended for, is in departure from the ancient 
ordinances of all countries — that it is inconsistent with 
the main practical principle of the Prize Court, so ne- 
cessary to found its proceedings in rem— that it is fraught 
with incalculable mischief, as confounding the relation 

(b) Collect. Marit. page 31. 

of 
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of states^ tifid converting the security of neutral ports nJJJJ^,^ 
loto stations of war ; considering^ at the same time, that «><> 
whatever instances are adduced as giving countenance , 

to this practice^ are but jbo many irregularities^ from ^^m"** 
which no authority can be drawn — it is submitted^ 
that the Court will now re-establish the true rule^ 
by pronouncing the sentence passed on this vessel 
to have been defective in the main circumstance, ne- 
cessary to give it legal effect — consequently^ that the 
transfer is invalid^ and that the ship^as still the property 
oftheenemy^ is subject to condemnation. 

Judgment reserved. 

On a subsequent day Judgment. 

Sir fV. Scott. — This is a British vessel^ captured by 
a Dutch privateer, carried into Norway, and sold 
there, under a sentence of condemnation passed at 
the Hague. It has been contended^ that there is not 
enough to shew, that the vessel had n$t been actuality 
removed to Holland, at the time of the sentence ; and 
an expression in the sentence, ' brought to judg* 
inent,' has been relied on as leading to a contrary 
conclusion, and as intimating that she was actually 
brought to Holland. I am satisfied, however, as to that 
fact ; the term, ' brought to judgment,' is merely a 
figurative expression, signifying, that the question re- 
specting that ship, was brought to judgment The 
mrhole tenor of the instruments describe the ship herself 
as situate elsewhere. The bill of sale speaks of the 
ship as lying in Christiansand, where she was car- 
ried with several other English vessels, which had 
been taken by Dutch privateers and put under the 
direction of the Dutch consul residing at that 

place ; 
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ne place; she is described as 'to be sold in the coq- 
und dition in which she had been there lyings for the 
- jy^ astj, inspection of purchasers ;' If she had beep remov^ 
^^* ' into HolUtnd^ the fact wap perfectly capable of proof; 
but it is not even averred^ in the proofs that havQ 
been introduced on the part of the Danish purchaser. 
A claim has been given on behalf of the former British 
proprietor^ and the question that ari^es^ is^ Whether 
the Danish purchaser can hold this vessel by the title 
of a condemnation passed upon her^ whilst lying in 
a neutral port^ she having never been cbnducted 
into the country of the captor^ nor into any port of 
an ally in the war ? It has been contended, that such 
a sentence is perfectly legale both on principle and 
authority. — It is said. That on principl^^ the security 
and consummation of the capture is as complete in a 
neutral port^ qs in the port of the belligerent himself. 
On the merQ principle of secqrityj it may, perhaps, b^ 
90 ; but it is to be remembered, that this is a matter 
not to be governed by abstract principles alone : The 
use and practice of nations have intervened, and 
shifted the matter from its foundations of that species : 
The expression which Grotius uses on these occasions^ 
' placuit gentibuB,* is, in my opinion, perfectly cor- 
rect, intimating, that there is a u^e aqd practice of 
nations, to which we are now ei^pected to conform r 

Without entering into a ^iscUQsioq of the several 
opinions, that have been thrown out on this subject, I 
think I may state, the better opinion and practice to 
have been. That a prize should be brought infra pne- 
^idia, of the capturing country^ where, by being so 
brought, it may be considered, as incorporated into 
the mass of national slock. The greatest extension 

that 
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tJiat has been allowedj ha« pol carried |he rule ne 
bftyend the porU or places of security^ belonging ud 
\o mm^ friend or ally in the war^ who has a common . .- 
inters in defending the acquisitions of the bellige- ^'nJ^^ 
rent^ made from the common enemy of both. 
. In later times, an additional formality has been 
reqaired, that of a sentence of condemnation, in a 
coippcitant Conrt, decreeing the capture to have been 
vigt^tly piade^jfif^ beUi: it not being thought fit, in 
eivQiiued aoci#ty, that property of this sort should iie 
converted without the sentence of a competent Court, 
pronouncing it to have been seized as the property of 
nn enemy, and to be now become jure belli the pro- 
perly of the captor. The purposes of justice require, 
tb»t such exercises of war, should be placed under 
public inspeqtion; and therefore the mere ^eduotio 
Vifrit praUdw bas not been deemed sufficient No 
nan buys under that title ; he requires a sentence of 
oendemnation^ as the foundation of the title of the 
idler ; and when the transfer is accepted^ he is liable 
to h«¥e that document called for, as the foundatiofi 
of his own. From the inoment that a sentence of 
condemnation becomes necessary, it imposes an addi- 
tional obligation, for bringing the property, oA which 
it is to pass, into the country of the captor ; for a le- 
gal sentence must be the result of legal proceedings, 
m a legitimate Court, armed with competent autho- 
rity upon the subject matter; and upon the parties 
poncerned'^4 Court which h»s the means of pur- 
pqing the proper enquiry, ftnd enforcing its decisions. 
These are principles of universal jurisprudence appli- 
(s«ble to all Courts, and more peculiarly to those 
which by their constitution, in all countries, must act 

in 
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The in rem, upon the corpus or substance t>f the thing ac- 
and quired^ and upon the parties^ one of whom is not 



. subject to other rights than those of war^ and is 
^7?^' amenable to no jurisdiction^ but such as belongs to 
those^ who possess the rights of war against him. 

Upon principle^ therefore^ ,it is not to be asserted, 
that a ship, brought into a neutral port, is with effect 
proceeded against in the beHigerent country. The 
res ipsa, the corpus, is not within the possession of the 
Court; and possession, in such cases, founds the ju- 
risdiction. What is the authority over the parties? 
Over the captors it is complete, on account of their 
personal relation to the belligerent country. The 
neutral government may be called upon, in the usual 
mode of requisition known to the law and practice of 
nations, to enforce upon them the orders and decrees 
of the state to which they belong. But how will it 
be maintainable over the other parties, who are not 
subjects either of the neutral or belligerent state, and 
are, in respect to the point in issue, only subject to a 
jurisdiction of war? The belligerent statd itself has 
not the means of exercising the rights of war over them 
directly : — Can it call on the neutral state by requisition 
so to do? Most clearly not. The neutral state has no- 
thing to do with the rights of force, possessed by the one 
belligerent against the other ; it has nothing to do with 
the enforcement or consummation of such rights ; it 
owes to both parties the simple rights of hospitality, 
and even these are very limited in the practice of most 
civilized states. By the regulations of France, foreign 
ships are forbidden to enter with prizes into a port of 
France, except in cases of distress, and then they are 
permitted (o stay no longer than their necessity exists. 

Valin 
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Vdm observes on this article^ that it cannot be donbted. The 
that such a rnle is exactly conformable to the laws of ^'^^ 
neutrality ; and Hubner admits^ that a wise hospitality ^^^' 
will not be exercised beyond this. At any rate^ the ^?7^^' 
neutral state can have no compulsory jurisdiction^ to 
exercise upon either party, upon questions of war de- 
pending between them ; nor can any such jurisdiction 
be conveyed to it by the authority of one of them. 
Its own duties of neutrality prevent the acceptance of 
any belligerent rights ; it cannot be called upon by 
requisition to give any facility or convenience to the 
one party^ to the prejudice of the other, much less to 
apply modes of compulsion to the one, to serve the 
hoitile purposes of the other. 

In the administration of a jurisdiction of this kind, 
the enemy who is vanquished, is not only a necessary 
P^rfy, but likewise a necessary witness, according to 
the proceedings of all countries. Prisoners are ne- 
cessary witnesses to be examined ; according to our 
instructions they are the only witnesses ; the French 
regulations (a) admit the evidence of the captor, but 
hold at the same time, that natural justice requires the 
crew of the captured vessel should be examined touch- 
ing the rights in question. How are they liable to 
be compelled to undergo such examination? No force 
can be applied in the way of strict or continued im- 
prisonment to compel their answers to interrogatories. 
Their refusal would carry no consequence of legal 
contumacy with it; for legal contumacy can only 

(a) The French practice has always admitted the depositions 
5f the capton, as well as the prisoners. Ord. 1400, Art 6, Col* 
kdanea MarUima, p. 76. In this country the depositions of the 
ctpton are not recdTod. 

exist 



58 QAam vfmmumvD in rm 

uS^K ^^^^^* where » legul jaripUifticm has demiinded a aub- 
^and fniasion, From (b^ia eopsRdemtions it should seem 
to resuU^ that )P th^ Ciacie of a ship lying m a neutral 



^?m*' country, ther9 is m% w}y a want of original jaris- 
^iction, in the helliferaat eonntry^ from the waat of 
pp83e48ion ; but that tb«re \^ ]il(ewi«e^ a substantial 
defect of that ai|thPnty> whi^h is required fqr the at- 
taipin^nt of jqstioe, and whi^h ip esHeutialiy necessary 
to give effect to th? cer^mpny of condeuinatioa. Con- 
fprmahly to this yiew of the ipatter^ all tha more aa- 
qiept ipstru^tipui given tp cruisers^ in almost every 
country^ requirft that prices should be brought into 
the port^ of the country^ to which the cruisers 
belong. In Denmark, so late as 1710, it is required 
under pain of d^lb* In our own country, the gene- 
ral instructions still in u§p ere, '' to bring them into 
some ports of our dominions/' In Holland, it appears 
ip th« instructions cited in the argument from 
S2. lVJ: r***' J^nkershQ^k (0), that the States did not consider it 
sufficient, for a pri^KO to b@ brought into the ports of 
An «% in the war, fpr they require, in the terms of 

their judgment, that it shoald bo brpvght into the 
ports of the captor^ In Finance, vvhere the practice 
pf the Pris^e Courts has f)a(^tnated more than in any 
other country, a^cprding to toipporary views pf con- 
veniencoj np relaxation of the strict rule appears U> 
have been inlrpdnc^d, earlier than 1705 ; and it is 
worthy of observationj as an inconsistency, and 

ii\ju8tice of np small magnitude^ that at the very time 
when their edicts forbad the cruisers of other countries 
to bring their prizes into the ports of France, they 
should authorise their cruisers to carry their prizes into 
the ports of other countries. That edj^t appi^ars tp have 



1 



HIGH COURT OF ADMIRALTY. 59 

been re?oked in 1759. Valin speaks of it rather as a The 
lecent and tolerated usage^ than as. a legal practice in ^^'^ 
lias. It was renewed at an early period of the pre- ^"^ 
Mot war in 1793^ and h&s since been larg^ indulged ; ^"^-^IJ^' 
but the editor of the new Code des Prises, I observe^ 
ipeaks of it as an innovation^ and in terms of consi* 
derable asperity. I am not aware that any instruct 
tions have Issued from this Government^ during the 
present war^ permitting the carrying of prizes into 
other ports^ than those of allies. Some instructions 
btvebeen alluded to^ as permitting^ in former wars (a), 
tbe carrying into Lisbon or Leghorn: I conceive 
(ipeaking without answering for the success that 
might attend a more persevering enquiry on such a 
lubject), that such instructions have issued from this 
Government only^ when the Sovereigns of those ports^ 
tbe Kings of Portugal and the Dukes of Tuscany, 
have been allies of Great Britain in the wars of Europe. 

Soiqe instructions have likewise been alluded to, 
authorising the cruisers to carry their prizes into the 
ports of Naples or Sicily (6) ; but I presume at no 
period, in which the governing powers of those coun- 
tries, or at least the parties in those countries whom 
we contended to be legally entitled to the government 
of them, were not engaged in some common confede- 
racy with us. 

If the practice of our Courts had conformed to in- 
structions, so restricted, the question would not have - 

(0) It bad been ssMl iq ibe Krgameatj tb»t tbe iostr^ctiQiu of 
1740, directed prizes to be carried into those ports. 

(b) Inttmctiena, 1604. England tben csofe^eiate, io tbe war» 
wlib Sjpam. 

been 
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The been subject to much difficulty, for it would still have 
and remained within the pale of the principle which con- 

1_ fines the jurisdiction of prize, to the cases of prize 

^^•J^N brought to the ports of the capturing country, or of 
an ally in the war, which, as to the operation of the 
common war, unamcanatituunt civitatem, with the bel- 
ligerent. But it is not to be denied, that the Court 
of Admiralty has gone further : It is now for a con* 
siderable time, that this Court has been in the habit 
of condemning prizes carried to Lisbon and Leghorn, 
at times when I am not at liberty to say, that the 
Sovereigns of those ports were engaged in a common 
war against the enemy of this country. The fact, 
that the ships proceeded against here, were lying there, 
has not been dissembled. Such I take to have been 
the fact in the war called the American war, as well 
as the war preceding. In the war of 1756, I find 
commissions from this Court, issued in that year, to 
Madeira, to Leghorn, and to Lisbon ; and in 1757, 
to Genoa ; in 1758, to Messina ; and in 1759, to 
JSTaples, for the examination of French prisoners of 
. ^ar, carried into those ports ; and these commissions 
were extended, on the breaking out of Spanish hosti- 
lities, to the examination of Spanish prisoners of war, 
carried to the same ports. On the breaking out of 
the American war, in 1776, commissions were granted 
to Lisbon, Leghorn, and Oporto, for the examination 
of American prisoners of war carried there ; on the 
breaking out of French hostilities, the commissions 
for these places, with the addition of Naples, were en- 
larged for the examination, of French prisoners — and 
in a following year or two, of Spanish and Dutch pri- 
soners, with the additions of the ports of Genoa and 

Mce. 
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Ji%«. In thepres-v-nthostilities, commissions of a similar . the 
nature have issaed to Civita Vecchia, Genoa, Leghorn, aod 
lAsban, Jfice, and the ports within that consulate^ 



Naples and Oporto. Now unless it can be shewn that ^"^y^^* 
there is something in the nature of all these ports, 
that essentially distinguishes them from the common 
character of neutral ports, not merely in certain other 
respects^ but such as furnish a ground of solid distinc- 
tion for purposes of this nature^ I think it will be 
difficult to avoid the consequence, that whatever the 
correct principle may be, and however much it might 
import this Country to respect and enforce this prin* 
dple^ this Court, at least, is bound against that prin- 
ciple by its own practice. 

With respect to the characters of Lisbon, Oporto, 
and Leghorn, it is not to be denied, that they are of 
a peculiar nature. The two first are cities, one of 
them^ the Capital, of a State, which has long main- 
tained a singular relation of something more than 
amity to this country. The subjects of this country 
raident there, are distinguished by special privileges ; 
they retain the British character, in spite of the Por-- 
^naguese domicil, even in the estimation of the enemy 
himself, and they exercise an active jurisdiction, at 
least over their own countrymen established in those 
ports. The other port (Leghorn), though belonging 
to a Sovereign who is neutral, and singularly tenacious 
of that character, from circumstances peculiar to his 
policy, offers large and distinct privileges to British 
subjects, continues to them their fn^isA name and 
attributes, and authorises them to exercise a large 
jurisdiction over their countrymen. These circum- 
stances might naturally enough lead to the conse- 
quence. 
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The qa^nte,. which has taken place^ — that the British 
and Courts of Admiralty have been in the habit of exer- 
cisidg^ with the permission of those governments. 



^%^* (and without any remonstrance made to them on the 
part of the other belligerent) a prize jurisdiction over 
vessels captured and carried in there. But though 
the peculiar relation which these ports bear to this 
country, may acdount historically for the introduction 
of sDch a jtirisdiction, (which may have since been 
carried to other ports, where the same foundation for 
it did not exist) ; yet even there, it may be doubted, 
whethelr it furnishes a solid ground, on which such 
authority can be maintained. Supposing that there 
was authority enough existing to operate with legal 
effect upon the body of the thing, in What manner does 
it exist, oter the persons of the subjects of other coun- 
tries, carried prisoners there by a British cruiser ? 
All the personal jurisdiction which the Btitish esta-^ 
blishments possess, is over their own members ; over 
the subjects of other countries, how is it communicated f 
. They cannot be compelled to appear as parties or wit-> 
nesses ; and if in these ports any sufficient fboting could 
be found for such an authority, its foundation would 
still be to look for, in some of these enumerated ports, 
which appear entitled to no such distinctive character. 
I am of opinion 6n these grounds, that this Court 
is bound, against the true principle, by the practice 
which it has not only admitted, but applied. The ob- 
servation of BpUc»ihdek (a)> ^ That^ in the conduct rf 
»ttr, y&H fiiMf kMd tiuit M bi teto/iti in pour ineniy, 
which you ptacHsc yourieltCi,* & ^^1^ ^ru® in all itt- 



1 1 1I t'l < II 



(a) Injure b^y ^uotf ^ Mi tuna^ hottikui trthtendam td. 



M«i 
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Utances^ is ndt mor^ (rue in dny inetanee than in one^ in ^ tM 

I'll •! 1- Ml Heiiric4 

vhiGti the l-ighte and interests of dther countries^ t^ 

being neutral^ are so directly concertied. L^ 

How far the superior Court will consider this ques- ^^)^^' 
tion as concluded by the practice, even an inveterate 
practice, of this Court, is more than I can say. It 
might be extremely proper, that the opinion of that 
Court should be taken on this important question. 
It may deem it to be its duty, for any thing I know, 
(for it would be presumptuous in me to hazard a con- 
jecture), to recal the practice of this Court to the pro- 
per purity of the principle. But sitting here, and ob- 
lening, as I am judicially bound to do, the course of 
JHclicial administration which has prevailed, 1 do not 
feel mys6(/* authorised to uphold the sentences, which 
have passed in this Court, over prizes carried into 
foreign ports, and disallow at the same time, the vali- 
dity of such as the enemy has pronounced, under 
cirenmstances so nearly similar, as not to afibrd ground 
of distinction between them, which appears to my 
judgment, sufficiently solid. 



THE PRAU ILSABlB, PiEPEti Master. rj ^^ 

1801. * 

THIS was a case of a cargo taken on a voyage Blockade of 
from Hafnburgh to AntUoe^ September 1799, ^^SSJby a 
aid firoceeded against, for a breach of the blockade ^iJ^^ItU 

of HMmd. tennlnoiriv^. 

The King's Advocate.^^The ship in this case has 
been restored by consent, but it is to be wished, that 
she had been detained; or that bail had been taken to 

answer 
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tuaJ^be. •08^^^ adjudication on this question of law, which 

■ may still affect the cargo, viz. Whether the Scheldt is 

^^i.^' not to be considered as included in the blockade of 

HoUand, as a river of Holland, which had always in 

time of peace, been kept a close river, and has now 

been opened only by the force of war ? 

Judgment. 
Sir W. Scott. — Antwerp is certainly no part of Hoi* 
land ; and with respect to the Scheldt, it is not within 
the Dutch territory, but rather a conterminous river, 
dividing Holland from the adjacent country. And 
though by treaties with the Dutch, made in favour of 
the Dutch, we have considered the Scheldt as shut up, 
and appropriated to the use of Holland, yet those 
treaties being extinguished by our present war with 
Holland, it ir too much to say, that it is at this time 
to be legally regarded as standing upon that footing, 
particulariy for the purposes of a blockade, which is 
to act upon the interests of other states, who might 
be no parties to those treaties, even when they did 
exist. If the government had notified in express 
terms that the blockade was to include the Scheldt, 
which they might certainly have done, (for it was just 
as lawful to blockade the ports of Flanders as those 
of Holland), I should, of course, have enforced the' 
rule so prescribed ; but no signification being made, 
I do not think myself authorised to hold the Scheldt 
to be now necessarily included in the blockade of 
Holland. 



THE 
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THE STERT, Johnson Master. 



^i.**' 



THIS was a case of a cargo of butter and cheese^ Blockade or 
proceeded against on the ground of the blockade Tioiated by 
of Holland, and claimed for Prussian subjects. It ErS^^byin^ 
appeared^ that letters of orders had been sent to the tioo,wttb^us 
shippers in Edam, directing them to ship the present ^-Restorod. 
cugo in a small vessel by the inland navigation to 
En^den, consigned to Rudolff'and Ck). of that place, 
with orders to them to send it on to London. 

On the part of the Captors, the King's Advocate 
contended — that as the commencement of this trade 
arose in Holland, under a preconcerted plan of send- 
ing the goods on to London, without any other break 
in the continuity of the voyage, than a transhipment 
at Embden, it was to be considered as a circuitous 
mode of avoiding the blockade of Amsterdam, and as 
a breach of that blockade. 

On the other side, Arnold. — The letters of orders 
direct the shipment to be made in a small vessel, to be 
forwarded by the inland navigation. This is to be 
nnderstood of the canal navigation, which it was not 
in the power of the belligerent to put under block<- 
ade: A trade carried on with Holland in this manner, 
ia not to be considered as a breach of that blockade. 

Judgment. 
Sir W. Scott. — This is a question arising out of the 
blockade of Amsterdam, respecting goods put on board 
VOL. IV.. F in 
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The in a port of the Texel, for the very purpose of being 



> sent to LoMon, without any interruption of the 
^^^L^' voyage, but conveyed out of Holland to Embden, by 
the means of the canal navigation, as I understand it. 
The question is, whether this is to be considered as a 
breach of the blockade ? A blockade may be of diffe- 
rent descriptions. The blockade of Am^erdam which 
was imposed on the part of this country, was from the 
nature of our situation^ a mere maritime blockade^ 
effected by force operating only at sea. As far as 
that force could be applied, it was indubitably a good 
and legal blockade ; but as ta an interior navigation, 
how is it a blockade at all ? Where is the blockading 
power ? Let us suppose the case of the blockade of 
Havre — Can it be said, that, by the maritime block- 
ade of the Seine, the interior access to Havre is block- 
aded, so as that goods belonging to a neutral subject 
sent from Paris to Havre, could be held subject to 
confiscation by virtue of the bk>ckade ? It is argued, 
that if this course of trade is allowed, the object of 
the blockade, which is to distress the trade of Hol^ 
land, will be defeated. If that is the consequence, all 
that can be said is, that it is an unavoidable conse- 
quence. It must be imputed to the nature of the 
thing, which will not admit of an effectual remedy of 
this species. . This Court cannot, on that ground, 
take upon itself to say, that a legal blockade exists, 
where no actual blockade can be applied. In the 
very notion of a complete blockade it is included, 
that the besieging force can apply its power to every 
point of the blockaded state. If it cannot, it is no 
blockade of that quarter where its power cannot be 
brought to bear ; and where such a partial blockade 

II 
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M Qndertaken^ it must be presumed that this is no ^^^ 
more than what was foreseen by the blockading state, ■ 

which nevertheless thought proper to impose it to ^^^^^ 
the extent in which it was practicable. The com- 
merce though partially open^ is still subjected to a 
pressure of diflBculties and inconvenience : to cut off 
the power of immediate export and import from the 
ports of Holland, is of itself no insignificant opera- 
tion^ although it may not be possible to exclude them 
from the benefit of an inland connnunication. If the 
blockade be rendered imperfect by this construction, 
it must be ascribed to the physical impossibility of the * 
measure, by which the extent of its legal pretensions 
is unavoidably limited. 

In laying down this rule as applicable to the pre- 
sent case, I proceed upon the supposition, that this 
was a real inland navigation, and not a navigation 
over the Wait, the character of which might be sub- 
ject to a different sigifification ; conceiving this to be 
& cargo which had gone to Embden on neutral ac- 
count, by an internal canal navigation, where no 
Wockade existed, I shall hold it free of all conse- 
quences of blockade ; allowing the captors their ne- 
cessary expences, upon the particular facts of the 
case. 



f2 the 
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^IBSi.'*' THE EDWARD, Bartlett Master. 

^^Tft^ npHlS was a case of a Prtisstan ship, and a cargo 
Jjjj^*^^ X of wines, claimed for Prussian subjects, taken 
S^t^odeui- '^'^ June, 1801, on a voyage from Bourdeaux, 
2^;^*J^ ostensibly to Embden, but found so near to the isle of 
cidM|^Aeraf Saints, and with such apparent contradictions in the 
MeSb rathe ^^ff'^^kj respectino- the course the ship had held for 
•J^j^^ two or three days Refore, that the King's Advocate, 
theSSlo!^ resting on that point chiefly, to prove a false destina- 
^J^Il^JSS^ tion, prayed the Court to request the attendance of 
tiMtiuSbeen one of the Masters of the Trinity House. 



of junrkatioQ 
ftt had been ^^ 

On this day. Captain King, one of the elder bre- 
thren, attended at the request of the Court. It was 
argued, that, from the entries in the log-book, it was 
evident the ship was pursuing a course to Brest ; that 
this suspicion was confirmed by the evidence of the 
mariners, who said, the Master stood in for the French 
coast at night, and particularly directed them to say, 
they were going to Embden ; that such a voyage with 
false papers, would make it liable to be considered as 
a case of fraudulent contraband, affecting the ship as 
well as the cargo. 

The Court desired Captain King would state what 
impression the objections had made on him, as to the 
course of navigation, and whether the ship appeared 
to be pursuing a bona fide course to Embden, or whe- 
ther she was hugging or closing with the French coast, 
80 as to make it highly probable, that she was going 
into a French port. 

Capt. King stated. That with respect to the entries 
of the log-book, nothing material occurred till the 

10th 
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loth of June, as the course would be nearly the t^ 

nme, whether for Brest or Emhden; that on the * 

llth some inconsistencies appeared; but that from ^"^i^^* 

the 13th to the 15th the contradictions were such^ 

that they could not have been true entries in point of 

bet; that at the time when the ship was taken she 

WHS standing in for the Saints, which was so obvi** 

oody out of her proper course^ that unless the weather 

had been stormy^ which was no where noti^ed^ the 

Master could not^ as a man of ordinary skill, ha?t 

been found in the situation in which he was taken, if 

ke bad been pursuing a course to Embden. 

Sir W. Scott.^-^ThBi will be sufficient to found the 
jodgment of the Court. After this representation, 
tbe Court is under the necessity of inferring an inten- 
lioD of going into a French port» It appears that 
there was no reason, why the vessel should have been 
found where she was described to be ; on the con* 
(niry, that the ordinary rules of navigation required a 
different course. The ship had an opportunity of 

c 

punning her voyage; tbe winds were rather fa- 
vourable : Instead of pursuing her course she ap- 
P^rs to have been hovering about, and adhering to 
the French coasts for which no reason is assigned ; 
there being no cause assigned, I am under the neces* 
*ity of inferring that it was done without any justifi- 
able cause, and with an intention of getting into a 
^Tench port. 

The consequences of this will be indubitable ;• for 
Aongh wines are not an article generally contraband 
P^ se, yet in conjunction with all the circumstances 

of 
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The of this voyage, they are unquestionably to be consi* 
dered as naval stores: It was a voyage to Brest where 
there was notoriously a large armament lying, very 
much in want of articles of this kind, articles of an 
indispensable nature. If such articles had gone with 
an avowed destination to such a place, and at such a 
conjuncture, the rule of pre-emption would have been 
a rule of excessive and undue indulgence^ to apply to 
such a case ; but where the destination is dissembled, 
confiscation is the clear and necessary consequence. 

It has been said, that this voyage being a voyage 
from one port of the enemy to another, cannot be 
deemed a voyage of supply to^him ; but it is to be re- 
membered that Brest is a port not situated within a 
wine province of that country, and must have its sup- 
plies by importation from other ports ; and the rule 
has been already established, that the transfer of con- 
traband from one port of a country to another, where 
it is required for the purposes of war, is subject to be 
treated in the same manner, as an original import- 
ation into the country itself. The vessel so employed, 
can hardly be considered in any other character, than 
that of a French victualler, carrying to the place of 
naval equipment, munitions de bouche ; and this, 
with a false representation of her voyage, in order to 
evade these rights of pre-emption or confiscation, 
whatever they might be, which would attach upon 
such a cargo, visibly going upon such a destination. 

' Under such a state of facts, the ship is involved in 
. condemnation with her cargo. 



THE 
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THE ZEE STAR, Muller Master. -'rS/^* 



1801. 



THIS was a case of a ship and cargo restored by Ddayofreia. 
consent, having been taken 9th July 1799, on l^u-Jemnr* 
a Toyage from Archangel to Lisbon, The present "•^^^^"^ 
case came before the Court, on an application for the 
captors' expences on one side, and for costs and 
damages, on the part of the claimant of the ship. 

CbtiW.— I perceive the claim was given in this case, 
on the 10th September: The captors consented to re- 
stitution, but not till the 30th of November : Why 
had not that consent been given two months earlier ? 
The wrong-doing here is not the original seizure, but 
the detention. If the papers were brought in, as they 
must have been before the 1 0th of September, (as it 
was clearly a case for restitution), why was not con- 
sent given before ? No explanation is offered of this 
want of due and necessary diligence. The whole 
time is two months and twenty days. I shajl allow 
the twenty days for preparing and giving the claim, 
and considering its effect, and give two months' de- 
murrage. 

Costs and damages, and also captors' expences^ 
refused. 



THE 
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1801. 



MonitioB 
agaiDft the 
BMter, and the 
owner of » prU 
vateer,iiotcoiii- 
ninloDed 
acmlDfttbe 
JDMldky to briBS 
in the proceed 
ofaMeAprise, 
and shew caaw 
why It ihottld 
not be con- 



droit! of Ad- 
minlty.— 
Prise con- 
demned, M 
dioiti. 



THE ABIGAIL, Hammond Master. 

IN this case, the King's Advocate moved the Court 
. to grant a monition against S. Every the master, 
and S. Smith the owner of a Liverpool privateer, to 
bring in the proceeds of a prize taken from the Dutch, 
and condemned at Jamaica, or to shaw cause why 
they should not be brought in and condemned as a 
droit of admiralty ; on a suggestion that the capturing 
ship had not, at the time of capture, a letter of marque 
against the Dutch. The Court said it was a new and 
singular case, and required some consideration. 

On the next day, the Court directed the monition 
to issue against the parties, to shew cause why con- 
demnation should not pass to the crown as of a droit 
of admiralty ; and also a monition to bring in the 
proceeds. 

On a subsequent day, 29th May 1802, one of the 
persons against whom the monition to bring in the 
proceeds was directed, appeared, and acknowledged 
that they bad no commission ; but prayed to be ad- 
mitted as joint captor. The cause was put down, 
to be argued on his petition, but on its being called, 
the Court said : — ^This is not now an arguable case : 
The person admits that he had no commission. It is, 
therefore, impossible for him to contend for a legal 
interest in joint capture. If he thinks he has any 
equitable claims, arising from any services that he has 
performed, they must be represented to the Admiralty. 
The former proceedings on the part of the non-com- 
missioned captor, are mere nullities ; and the property 
must be proceeded against as droits of admiralty. 

THE 
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THE RUCKERS, Carey Master. 

(Instance Court.) Nooewo^rMi, 

THIS was a case of a civil suit^ instituted on the caoieof da. 
part of a passenger against the master^ for S^'afl^tby 
assaulting him on the high seas^ during a passage from I!^'^!!]^ 
the West Indies to England. A warrant had been u!mto^^ 
taken out against the master^ on which he had been !!daau£'^ 
held to bail (a). 

A libel being now given in^ Robinson objected on 
the general nature of the suit — ^That it was not a suit 
which the Court of Admiralty would entertain ; that 
personal injuries were things of so vague and indefi- 
nite a nature, that they seemed scarcely to admit of 
valuation^ by any other mode, than the verdict of a 
jury; that they were matters peculiarly fit to be 
settled by a jury, as was said by Mr. Dunning, in the 
case of Le Caux (a) and Eden, 'That the Court of m^dcq^ 
Admiralty could not proceed to estimate personal ^^' 
suffering^, and assess a compensation for them, with- 
out the intervention of a jury, to whom that discre- 
tionary jurisdiction is exclusively intrusted by the 
constitution of the country/ 

It was said farther, that if torts are sometimes 
spoken of in the Black Book of the Admiralty, as mat- 
ters to be redressed by the Court of Admiralty, they 
were as matters of criminal proceeding, in which the 
Admiral might have had a jury to assist him (a). 
On 

(«) The bail thtt had been taken in this case, was ordered to 
be rednoed to 300/. ; the plaintiff ha? bg laid his damages only at 
XOL fOOL or at least lOOL 

^) It is tovetlmes sapposedi that the practice of the Conrt of 

Admiralty 
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On the Other side, Sewelt denied there was any in- 
competency in the Court to estimate personal damages 

sustained 

Admiralty of this kiogdom has been derired entirely from the 
Cifil Law, without holding or acknowledging a common interest 
in the municipal usages customs or institutions of our own Country* 
If the fact were, as stated by Spelman (a), ^^ that the jurisdiction 
of ihe Court of Admiralty, was eiercised by the Kings of England 
in their household, with the assistance of the Judges of the Common 
Law, till the reign of Edw. 3. ;" it would be a sufficient refutation 
of such an hypothesis. — If it be otherwise, howerer, there will still 
be abundant reason to suppose, that the principles on which the 
jurisdiction of the Admiralty was founded, were perfectly consonant 
to the principles of our municipal jurisprudence, and derited from 
the same sources. The Roman Law afforded no model from which 
such a system could be borrowed, nor would it be easy to assign 
to it distinctly any other foreign origin. 

Under the foregoing common but mistaken notion, it is not uii« 
frequently said, ^ That the Court of Admiralty, proceeding accord- 
ing to the Cifil Law, was at all periods a stranger to the use of 
Juries.' Ancient records in the Admiralty shew, that Juries were 
summoned to the Admiralty sessions, prior to the stat. ^7th Hen. 8, 
c 4. — It is indeed obsertable on that statute, that the want of jariet 
is not enumerated in the preamble, amongst the defects to be re- 
medied, neither does the enacting clause respecting jurors, describe 
them as introduced by that statute, but only ^^ what Jurors shall be 
used,*' tIz. those of the district where the Court is held, without 
regard to the locality of the offence. The constant mention of Juries, 
in the Black Book of the Admiralty, in all matters relating to 
criminal proceedings, will serve also to correct this misapprehension. 
*' Stun homme est endite qu^il a batu une personne, ou quHl est uss 
eommun bateur et malfaiseur en eau sake ; en tel cas^ sUl est con* 
vktepar 12, U sera emprisoni par %\ jour s^ etplus ilferafin au Roy.^* 
Bl. B. Ad. Art. 12. So, in a subsequent book, the use of a jury ia 
described in terms more applicable to ctvtV matters, i^ Porrecto iibelio^ 
et eidem respomo negatroe per partem reamy de consuetudine judex 
potest procedere^ ad deadendam causam per patriam. Et tunc judex 
decernat mandatum emanare^ de venire fadendo 12 probos et legatee 

homines 
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sustained by a pas^enger^ more than in the ordinary J^^ 
case, of mariners proceeding in this way. The sta- 



tutes Richard 2d (a), and Henry 4th (6), which chiefly ^''^^^^^ 
restrict the jurisdiction of the Admiralty^ leave to it («) isiucIl*. 
all contracts and quereles, arising at sea. idthRich.i. 

In reply, Robinson said, that the master was anxious (*)2H.4.clu 
only to obtain a speedy decision, and was by no means 
desirous to avoid a hearing in the Court of Admiralty ; 
but that, as it appeared doubtful whether the Court 
would proceed in such a cause, it was proper that the 
objection should be taken. 

CowrL — ^It is a matter of importance, on which I 

should wish the Registrar to look into the records of 

the Court. 

On a subsequent day, the registrar reported, that he 

had searched the records of the Court as far back as 
1730 ; that many instances were to be found of pro- 
ceedings on damage, on behalf of persons described 
as part of the ship's company, against officers or .others 
belonging to the same ship ; and several, against per- 
sons belonging to other ships (c) ; that there were (c) Proiwbiy 
other instances of proceedings on the pari of A. B, ^nyf a^^ 

,, .^. /•! cidentally com- 

against C x>., without any specincation of the capa- ingon board. 
city in which the persons stood. 

Judgment. 
Sir W. Scott. — In this case, the person bringing the 
action is described as a passenger, and the action is in 
a cause of damage. The question will be, whether 

hmmines de xnctneip pariium predictarum^ ret noiidam melius obii^ 
lUnteti c^o eUe et loeojudtdaU coram eo, addkendum inter partem, 
^pdequid eu eonsiiieriij et super veredkium^ dkiorum duodedm debet 
judem ecnferre sententiam.^^ p. 169* 

the 



J 
\ 
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ne the Court of Admiralty can refuse its aid ? Lookine- 
. to the locality of the injury, that it was done on the 



]2S^^^ high seas^ it seems to be fit matter for redress in this 
Court. At the same time, I should be unwilling to 
entertain an action of this sort on such a mere general 
principle, if it did not appear to be sanctioned by the 
pre-existing practice of the Court. If in the research 
which has been made, it had appeared that the pre* 
cedents had been only such as related to persona in 
the capacity of mariners, I should have been unwill- 
ing to appear to extend it, though perhaps unable 
to assign any legal ground for such a limitation. 
But since the Registrar has reported several instances, 
in which the Court seems to have proceeded in causes 
of damage, between persons who were not connected 
by any relation, arising from official situations on 
board the ship, I am not enabled to say, that the 
Court can refuse to receive the libel. 

Robinson then objected to several articles of the 
libel, as pleading matters rather of a criminal nature^ 
and between other parties, viz. ' That the master 
endeavoured to suborn evidence of the mate to swear 
against the plaintiff threatening to take away his life 
if he refused to comply.* 

Court — Those articles must be rejected^ as not pro- 
per to be introduced in a civil proceeding. 

Libel admitted with alterations* 

lo the STent, the party compltioant, upon publication of ths 
•▼idencoi declined to proceed fartber| and pajed the costs of the 
Blaster. 

THE 
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THE ISABELLA JACOBINA, Sovergben ^^^ 

Master. 

THIS was a case of an application on the part of a ^^ ^^^^ 
Swedish ship^ for freight under a charter-party, tl^'^^^ 
to go from Plymouth to Radstow, there to take a cargo ^^^'^^^^^ 
of pilchards to Venice. The ship had sailed to Radstow, itancet. 
and had taken in her cargo, and had proceeded a few 
days on her voyage, when she miet with bad weather 
Hod became leaky, and returned to Falmouth. After 
a few days, the Swedish embaigo was imposed, the 
cargo was unlivered, and restored to the owners, they 
being British merchants. 

Court. — I am of opinion, that no freight is due.' 
There could be no pretence for demanding any part, 
except for that little time whilst the ship was at sea, 
before her return to Falmonth; which place is so 
much in the neighbourhood of Radstow, that it may 
be taken as the port of her departure. On her re- 
turn, the Swedish embargo took place, rendering it 
impossible to fulfil the contract of affreightment. 
The cargo could not wait till the embargo might be 
taken off; being British property, it was restored. I 
am of opinion that no freight is due. If any ex* 
peaces have been incurred by the ship on account of 
the cargo, they must be paid, after they have been 
first referred to the registrar and merchants. 



THE 
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^^iT' THE PORTUNA, Gbebits Master. 

sai^^onK- f I iHIS was a case of recapture of an English ship, 
commiMioDed JL with a Fretich cargo on board by non-commis- 
Dday in exe- gioned pcrsons. 

cntiog ue com- * 

mimoDofftp- The Court decreed the ship to be restored to the 

pfmuement and '^ 

i»datu[?meoi f*^**™^^ proprietor, on payment of one-sixth salvage ; 

aj^Dttcommb- and gave the whole of the cargo, being of small 

amount, to the captors. 

In the course of t}ie proceedings. It appearing that 
the commission for appraisement and sale had not been 
returned for two years — The Court directed that a 
monition should issue with an attachment embodied, 
and at the expence of the commissioners. 



octojgr «th. rpjjE TRITON, Trip Master. 



and damagei. 



CaK of Gosci f I IHIS was a case of a Hamburgh ship, and a cargo 

JL belonging to merchants of &Y Thomas, taken ISth 
June, 1798, on a voyage from St. Thomas to Altona. 

Judgment. 
Sir W. Scott. — This ship was coming on a voyage 
from St. Thomas to Altona, fully documented for such 
a voyage ; the bill of lading did not express account 
and risk, but the other papers did ; the depositions of 
the master, and of the mate, expressed the fullest 
belief of property. But the captors have picked up 
a Jew passenger, on whose evidence alone it is at- 
tempted to discredit this claim. These depositions 
seem, on the face of them, to have been strangely 
taken ; without them, the case would have been per- 
fectly 
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fectlj clear. It being a case of a voyage from Saint Th^* 
nomas to Altona, both neutral ports^ without any ^^^ ' ■ 
doubt on the destination^ and without any sufficient ^^^ ' 
ground of seizure, I think the claimants are entitled 
to costs and damages. 

A month's demurrage given to the ship. 



THE JONGE PIETER, Musterdt Master, ^^J?^ 

180L 

And three other ships. 

THIS was a case respecting the legal proprietary a caw or Pro. 
interest in certain articles, purchased in England^ tap^ntdby 
by Chr. Court andCo. and shipped by them for EmJbden, pi^B^ ^ th?" 
with directions, that they should be sent on to Amster" ^u coni 
dam. The goods were claimed as the property of *™* 
J. Court, a merchant in America, and it was said, 
that the transaction was conducted by Chr. Court and 
Co. in London, as agents for J. Court, in America ; 
that they had been in the habit of originating specu- 
lations of this sort, and of carrying the profit to the 
account of J. Court, to liquidate a debt due from 
him to the house in London. 

On the pari of the Captors, the King's Advocate and 
Sewell. — ^The articles in question were shipped in this 
country, with a final destination to Holland: from 
which a presumption arises, that the property is either 
in the shipper or in the consignee. The papers, and 
the rate of insurance, strongly support the suspicion, 
that they belong to the enemy's consignee ; since the 
insurance is made at a war risk, which would scarcely 
liave been done, if the parties. could have relied on the 

protection 
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T>6^ protection of a neutral character. The bill of lading 
states only, ^' that they were shipped for neutral ac- 

Tsoi. * count /' and the Master to the 12th interrogatory de« 
posesj '^ that he does not know who is the owner/' 
There is, therefore, so far no appearance of an Ameri* 
can interest. The whole evidence pointing to that 
quarter, is the affidavit of the shipper, which has been 
introduced, stating, '' that these goods were shipped for 
J. Court/' and some accounts are produced to con- 
firm this representation. On these accounts it is 
observable, that no charge is made for this shipment, 
which is a charge an agent would not naturally have 
omitted. If the property was actually belonging to 
J. Courty it must have been in their power to shew, 
that it was debited to his account, or that advice was 
sent to him of such an interest, or at least that notice 
was sent to the consignee. As the case is now left, it 
stands only on the assertion of the shipper. On the 
fact of property, farther proof must at any rate be 
necessary to support the claim. But supposing this 
cargo to be actually the property of J. Court, a 
question of law arises in respect to the destination, 
which seems to have been absolutely fixed for Holland, 
in violation of the blockade then existing. 

On the part of the Claimants, Laurence and Swabey. 
— With respect to what is said of the rate of insurance, 
it is to be recollected, that the French cruisers, at 
that time, seized all property belonging to American 
merchants, and therefore no argument arises from 
that circumstance, to shew that the goods in question 
did not belong to neutral merchants. The same fact 
serves to explain, why it was not thought safe to spe- 

1 cify 
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%ify the account and rigk of J. Court, but to rest , Tbe 

I 1 11.. mi Joifo«Piwnnu 

only on a general neutral descnption. The accounts . 
which have been exhibited^ shew that the trans- ^^i^* 
action was debited to J. Court ; and so conscious 
W€re the shippers^ that it belonged actually to neu- 
tral merchants^ and not to themselves, that on mak- 
ing application at the Council Office for a licence, and 
on being told, that it was not necessary for neutral 
goods, going to Embden, to obtain a licence, they de- 
bited, and did not take one. On these grounds^ 
it is submitted, the property is to be considered as 
vested in the American merchant. On that suppo- 
sition, what is there to impeach the legality of the 
trade? It is said the destination was ultimately to 
Holland, then under blockade ! But not in this vessel, 
»or on the present voyage. The present voyage was 
to end at Embden ; the insurance was made only for 
Sfnbden. The probable ulterior destination to Hoi- 
^nd must be considered, as a new undertaking, and 
the illegality attaching on such a course of trade, as 
. raiding only in intention, and not amenable to any pe- 
nalty, in the present stage. The illegality might be 
extinguished by new orders ; the intention might be 
changed. That the interruption of a voyage, illegal as 
fl continued voyage, will defeat the illegality, is evident 
from cases already determined. In the Polly, I^as- 
^9(^)» * voyage from the Spanish colony to JBm- Wwpr.TDi.ii. 
n^, intercepted by a landing and paying duties 
10 America, was held not to be illegal. In the 
Sterl, Johnson (b), where the voyage was the direct WMpr.Toi.ir. 
converse of the present destination, goods ordered 
to be sent fnm Holland, during the blockade, to 
TOL. IV. . G Embden, 
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J^^^ Emhden, with an original order to send Ihem on to 
London, were restored. 



1801. 



King*9 Advocate.— TheA was by inland navi^tion. 

Laurence. — I am not aware that that makes any 
difference; but if it could^ there is no reason to con* 
chide that these goods would not have gone in that 
course : as long as there was a practicable way^ by 
which they could be sent innocently, they are entitled 
to the benefit of the presumption, that they would 
bave gone in that course. 

Judgment. 

Sir W. Scott.— These four cases stand on one com- 
BKm ground, being shipments of goods made in Lon- 
don for Embden, and, as it appears in the papers, 
with an ulterior purpose of sending them on to Am- 
Herdam. 

The whole case turns on the question of property. 
— It is contended on the part of the captor, that the 
property is either in the shipper, or in the Dutch 
consignee. On the other side, it is insisted, that the 
goods belong to J. Courts an American merchant, 
resident in America, for whom the claim is given. Ac- 
cording as this point shall be determined, very dif- 
ferent consequences will follow. If they could be 
•hewn to be the property of the enemy, they would 
be liable to confiscation on every ground, and witfa- 
<Mt bwitation. But as that suggestion i& principally 
founded on an eiq[>re8sion in a letter, which is, I think, 
too ^uivocal to support such a conclusion ; iMd ai 
tfM«h are very strong circumstances in (be farther 

1 proof 
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pro6i to shew that the property is not to be assi^ed j^^J^^^ 
to the Dutch consignee, that supposition may be dis- ■ 

Jiiissed out of the cause. Then it comes to this ques- ^Tbol^ 
tion — Whether the property is to be taken, as re- 
•iding in the English shipper, or in the American 
merchant for whom it is claimed ? If they are the 
goods of the American merchant, the only question 
will be. Whether, Amsterdam being under blockade, 
Mch a trade is not liable to the penal consequence of 
breaking the blockade ? If they are the property of 
English subjects, the same question will arise ; and 
also, an additional question. Whether, on their part, 
it is not such a circuitous trading with the enemy as 
will make the property, on that ground, liable to con- 
fiscation ? 

On the first point, supposing the cargo to be Ame^ 
.rkan property, I am not tncUned to think that it would 
be^aflfected by the blockade, on the present voyage. The 
blockade of Amsterdam is, from the nature of the thing, 
a partial blockade, a blockade by sea ; and if the goods 
were going to Embden, with an ulterior destination by 
iand to Amsterdam, or by an interior canal navigdian, . 
it is not, according to my conception, a breach of the 
blockade. But in the case of a British subject, shipping 
.goods to goto the enemy, through a neutral country, I 
am^afraid the penalty would be incurred. Without the 
Iioenceofgo?ernmerit, no communication direct or in- 
diretl can be carried on with the enetiay. On the po- 
ll^ tff that law, this is riot the place td dbserve ; it is 
the'iaiir of England ; arid if any considerations of mer- 
cantile poliey interfere with it, the duty or the subject 
is to siibidit his case to that authority of the Country, 
which 4ran legalize such a trade, looking to all the 

g2 ^ considerations. 
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jomBpfREE ^"^^^^'^t^o'^s, of politrcal as "well as commercial ex* 
I pediency^ that are connected with it But an indivi- 

^^1^' dual cannot do this ; he is not to say, such a trade is 
convenient, and therefore legal; neither can the Court 
exercise such a discretion. Where no rule of law 
exists, a sense or feeling of general expediency, which 
is in other words common sense, may fairly be applied: 
But where a rule of law interferes, these are consi- 
derations to which the Court is not at liberty to advert. 
In all the cases that have occurred, on this question^ 
and they are many, it has been held indubitably clear, 
that a subject cannot trade with the enemy, without 
the special licence of government. The interposition 
of a prior port makes no difference ; all trade with 
the enemy is illegal; and the circumstance, that the 
-goods are to go first to a neutral port, will not make 
it lawful. The trade is still liable to the same abuse^ 
and to the same political danger, whatever that may 
be. 1 can have no hesitation in saying, that during 
a war with Holland, it is not competent to a British 
merchant to send goods to Embden, with a view of 
^ . sending them forward on his own account to a Dutch 
port, consigned by him to persons there, as in the 
course of ordinary commerce. 

The case is reduced, then, to the simple question^ 
Whether these goods are the property of the mer- 
-chaqt in America, or of the British subject? It is 
said, on the part of the shippers, Eden and Court, 
'' That they purchased, not for themselves, but as 
agents of Mr. J. Court, and that the goods were 
going as his property.'' As far as the property is re- 
presented in the papers, it is described '' for neutral 
account;'' a mode of description not unfrequent, I 

thinks 
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think, in shipments from belligerent countries, but i^ 
a general mode, that points to no designation what- . 
ever ; under such a description no person can say ^7wl** 
that the cargo belongs to him, or can entitle himself 
to take possession of it as his property. This being 
the state of the original evidence, farther proof was 
ordered. On seeing the nature and complexion of 
the case, that it was one in which, if the parties had 
acted erroneously, they appeared to have acted inno- 
cently, the Court felt a disposition to shew every in- 
dulgence : But it is not in the power of the Court 
to -turn away its eye from the material question — In 
whom is the property to be considered as legally 
Tested ? The account given on the part of the ship- 
pers, is, '' That it was purchased under a general 
agency ; that the bill of lading, stating neutral 
account, was intended to apply, and had in several 
instances been applied, to Court of America ; and 
that they considered it as a shipment made for his 
account/' Some observations present themselves on 
this power of attorney: Court and Eden, carrying on 
a considerable trade, as merchants of this city, on 
their own account, state themselves to have become 
gen^jral agents to trade for another person, under this 
power of attorney. Looking at the instrument itself, 
I should find considerable difficulty in allowing that it 
could convey any such authority. It is addressed to 
Christopher Court only : '' I do appoint Christ. Court, 
&c.'* A power of attorney is a matter of personal 
trust ; and I am at a loss to understand how, under 
this appointment, Mr. Eden's name could be intro- 
duced, or how the house of Eden and Court became 
jointly associated in the business, that was to be trans- 
acted under it. But 
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Jo BpfvTBB. ^^^ ^^ ^^^ terms go to the extent of this tiansaction ? 

■ They empower ''to receive monies/' and execute 

^'^f^' those offices which are usually entrusted by a power 
of attorney ; but I see nothing* that can authorize the 
agent to originate new speculations. It is impossible 
to contend^ that J. Court, in America, would be 
bound to ratify and confirm, under this power of 
attorney^ all the speculations in which these persona 
nay have engaged nominally for him^ and to any 
extent. This power of attorney contains no such 
delegation of authority^ but is of a much more re- 
stricted nature. 

But it may be said^ that such a practice has existed, 
and that the necessary authority has been engrafted,* 
by habit^ on this power of attorney^ under which the 
house of Eden and Court have actually carried on 
trade in this manner for Mr. J, Court. Taking it 
that there could have been such a relation subsisting 
between them^ the question will still remain^ Whether 
the present transaction is to be appropriated to the 
agency account, or to themselves ? Frima facie, a 
merchant is to be taken as acting for himself: If a 
person is not a merchant^ that may give a qualified 
character to his acts ; but if a merchant appears car- 
rying on a considerable trade, his acts are^, prima 
fade, to be considered as for his own, account. It in 
tcarcely possible that such a4tate of things should 
exists as that business should go on^ without making 
any appropriation^ till the matter is over ; and that 
when the rights of some third person have intervened, 
the agent should then have the liberty of declaring ia 
what capacity he act#d. Between the parties tjiem- 
Bdvei^ ii cmmat he thait the agent shorid have the 

libefffgt 
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liberty of doing this, by which he might take all la- t^^^^^^i^u^^ 
cnitive transactions to himself^ and appropriate all y^^g^,,^ 
losing adventures to his principal. If this would be ^^* 
ah absurd state of things between the parties them- 
sdtes^ it becomes more unreasonable, that such a li- 
berty should be allowed^ when the rights of other ' 
persons ibterpose. 

Then the first question is to inquire. Whether an^ 
tbing; had passed, that appropriated this property 
tb either ehatacter, at the time when the transaction 
took place? Looking to the insurances, I perceive 
tbey are made in general terms, '^ for neutral account,'* 
iifid do iiot in any manner express the property. The 
heti document is the bill of lading, which is not more 
ipecific ; the same description of neutral property is 
tontinned in that also : It is by no means such a 
document as would entitle J. Court to take possession 
of this property, neither could the shippers bind ii 
down ttpon him, if he was disposed to disclaim it. The 
odly account that is given of this transaction, which 
in any way attempts to explain its nature, is to be 
found in the aflBdavit of Messrs. Eden and CoiiH : 
they state, '^ That before the rapture between Frahce 
and America, they Were used to specify the account 
and risk of J. Court ; but that after that time, when 
it became unsafe that Ametitan interests shoald be 
held forth ostensibly, they inttoduced the general terms 
' neutral account' only ; and that since that alteration, 
several shipments, made for neutral account, have 
been carried to the account of •/. Court** I have no 
ddifbt that this representation is affirmatively true; 
and that such a change and alteration did take place, 
and coincide with the circumstances to which it is at- 
tributed. 
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jaii«Jpirrni. *ributed. But the main question is. Whether, since 
• that time, they have not made shipments in the same 

^*i80h^' manner, which have not been carried to his account ? 
I did hope that some extract would have been pro- 
duced to shew in what character this particular trans- 
action commenced ; for it could hardly be, that both 
these departments of business were carried on in the 
same manner ; and that in the same record, if I may 
so say, of merchants' account-books, transactions so 
different, as those carried on for their own house, and 
for another house, should be entered without any note 
to shew, in what capacity the respective shipments 
were made. It would have been satis&ctory to the 
.Court to have received proof of this nature ; and it 
was natural to expect that some such proof would 
have been produced. If any thing of that kind had 
appeared, though open to slight objections, I should 
have held it entitled to the utmost equity of interpre- 
tation that the Court could indulge; but no such 
means of discriminating have been afforded to me. 
The whole is left on this general representation. 
There are no orders exhibited from America, nor 
any advice to America; there are no appearances 
that the goods were entered as the property of Mr. 
J. Court ; nor any thing in the books of the shippers 
to restrain them from taking the shipments to their 
own account. This being the state of the case, I 
feel myself under the necessity of saying, that the 
property is not shewn to have been legally divested 
out of the British house, and that, as their property, 
it is taken in a course of commerce which makes it 
liable to confiscation. 

THE 
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THE POTSDAM, Gerto Master. octtotii. 

1801, 

THIS was a case of a ship taken on a voyage from BUickide.— 
Cherburg to Caen,27ih Aug. 1801, and claimed rad^^iock. 
for Mr. Abegg of Ernbden. It appeared in the his- tweeffneviraii, 
tory of the ship that she had been transferred from S^SS!La. 
another neutral merchant to the present claimant, 
whilst lying in Havre, then under blockade; and that 
she had sailed out of the blockaded port in ballast. 

It was argued, that the claimant could not sustain a 
title derived under a purchase in a blockaded port. 

Judgment. 
Sir W. Scott. — It was a transfer from one neutral 
to another, in no manner connected with the com- 
merce of the blockaded port. I am not disposed to 
think that circumstance will affect the title ; the ship 
appears to have come out in ballast (a), and therefore. 
I think the claimant's title stands clear of all objection 
on the ground of blockade. 

Restored, paying captor's expences. 



(a) So io the Juffrow Maria Shrmder^ a quantity of goods sent 
into Havre in 1707, before the blockade, for the purpose of being 
sent on to Parti j and sold for the account of the consignor, but 
retk^ipedj (as found unsaleable,) by order of the neutral proprietor 
during the blockade, were restored : the Court saying, ^< As the 
truth of this representation is not impeached, these goods are, I 
think, entitled to restitution. The same rule which permits neu- 
tral DMrcbants to withdraw their ships from a blockaded port, ex- 
tends also, with equal justice, to merchandise sent in before the 
blockade, and withdrawn band jUe by the neutral proprietor." 

THE 
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Nmi. 7Ui, THE BREMEN FLUGOE, Mkyer Master. 

jlgggj^^y r I iHIS was a question respecting^ the remaining pro- 
^•iMwmud -"* ceeds of a cargo^ which had been condemned tor 
owd^bea Want of fisurlher proof ; the ship having been restored 
^J^^JLJ^ as a neutral ship^ with freight and expencesj decreed 
gJJ^^^^ to be a charge on the cargo. The sum of 1060L had 
wb^lllTtod ^^^ P^'^ ^^ discharge of the freight^ and the ques- 
^JUH^^f tion now was^ whether the neutral master was entitled 
^^^^iSTto ^o ^be remaining sum^ being not more than 50/. «n- 
SS^f^th?^ der the decree for his expences ; or whether the cap- 
jg^J***^™™^ tor had not a prior claim to it, to defray the expences 

which he had necessarily incurred. 

On the part of the claimant, Laurence contendedj 
— ^That the neutral had a right to bis freight, in the first 
instance, as a lien attaching on the cargo at the mo- 
ment of capture ; and that he was farther entitled to 
the expences of adjudication, to which he was brought 
by the captor without any justifiable cause. 

Judgment, 
Sir W. Scott — This is a question concerning a 
remnant of a cargo, left in the registry, which has 
been condemned for want of farther proof, after the 
neutral owner of the ship had obtained a sentence of 
restitution of the vessel, with freight and expences, 
decreed to be a charge on the cargo. It is true such 
a decree passed ; but this decree of freight and ex- 
pences, is not to be taken as exclusive of all farther 
ordefs of the Court respecting the cargo, nor ^ giv- 
ing 
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ing a decided preference of payment^ to the exclusion The 
of other just claims upon it, if the fund should prove — ^^ 
iDtufficient to satisfy all demands. On general prin* ^^« 
eiplesj nvhen condemnation has been obtained, the 
captor's claims appear to have rather the advan- 
tage. It has heretofore been a question of doubt, 
whether the neutral vessel can lawfully carry the pro* 
pcrty of a belligerent at all. The modem rule, and 
mdeed an ancient rule of this country, has been esta« 
blished on more liberal principles ; and it is now held, 
almost universally, that the neutral has a right to 
carry the property of the enemy, but subject* to the 
r^hi of the belligerent, to bring in the ship so em- 
ployed, for the purpose of bringing the cargo to ad« ^ . 
judication. It is now, I say, generally held, that a 
neutral vessel so engaged, is not exposed to any penalty 
at all, but that she is entitled to her freight, as a 
lien attaching on the cargo. The captor takes cum 
onere. The freight attaches as a lien, which he 
must discharge by payment, provided, as it must 
always be understood, that there are no unneutral 
circumstances in the conduct of the ship, to induce a 
forfeiture of this demand. But the expence$ of the 
neutral master, appear to me to stand on a some- 
what diflESerent footing. As to them, this distinction 
seems to present itself, supposing the law to he, 
that the neutral ship is liable to be brought in ; if she 
can carry the property of the enemy lawfully, on that 
condition only, I do not know that she is entitled to 
the expences incurred in consequence of being so 
brought in. Putting practice out of the question, 
which has established an indulgent rule, it does not 
appear, that the neutral master would, on principle 

merely. 
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^Tbe merely^ be entitled to an indemnification for expence^ 
— — — so incurred. He is bound to know the condition an- 



^iSbif*' nexed to his rights and to abide the consequences. 
A more favourable practice has obtained, under 
which his expences are usually allowed ; and this prac* 
tice the Court will be disposed to sustain^ as far as it 
does not interfere with other rights, equally protected 
by practice, and more strongly protected by principle. 
But it is not a claim, which the neutral master is en- 
titled to urge against the captor, as a right equally ori- 
ginal, and equally vested in him, and in the same man- 
ner, as freight is vested, by the receipt of the cargo on 
board, and the performance of the contract of con- 
veyance. — It is said, that the cargo was condemned, 
not as enemy's property, but for want of farther 
proofj and the attestation of the asserted owner: 
Can that make any difference ? The legal conclusion 
will be the same, that condemnation passed, because 
it was not proved to be the property of the neutral 
claimant ; the want of proof of neutral property in- 
duces the legal conclusion, that it is the property of 
enemies. The captor is as much entitled, as if the 
cargo had been condemned on affirmative grounds, 
and in the first instance on positive evidence, that it 
was the property of the enemy. On these considera- 
tions, I think the captor is entitled to the priority. 
The money decreed to be paid to the captor.. 



THE; 
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THE ALEXANDER, Ages Master. ^^. isu,. 

1801. 

THIS was the case of a cargo, taken Sd April 1801, fgJiJPJ^^ 
on a voyage from Lisbon, ostensibly to AUona, port, prwmned 
but actually going into Havre, duringthe blockade, un- ienice oftbe 

/• 1 • • i» • • mt_ J cai]jo.— Pre- 

der pretence of being m want of provisions. The goods Bumpdon loui. 
1 . ,^ . 1 . i. »?i log to the con- 

were claimed for several persons, merchants of Ltsbon. demoaiion of 

The ship had been condemned on a former day : It 

was argued now, on the part of the claimants of the 

cargo, that they were not bound by the act of the 

master, deviating into a blockaded port; and it was 

prayed, that they might be permitted to give farther 

proof. 

Judgment. 
Sir W. Scott. — I think this case is in effect decided 
by the decree, which has pronounced the ship subject 
to condemnation, for fraudulently attempting to go 
into a blockaded port ; for when the Court decided 
that, it did in effect decide, that the vessel was so go- 
ing to dispose of this cargo, the inference in all cases 
being, that a ship going into a blockaded port is 
going with an intention of disposing of the cargo. 
The Caurt has already decided^ that the ship was 
going in^ and that the excuse assigned was a frivo- 
lous pretence. The master makes no distinction, nor 
asserts that he deviated under particular directions, 
applying to one part of the cargo only^ or that when 
that part was delivered, under instructions unknown 
to the rest of the shippers, he was to go on to AUona, 
with that part of the cargo, which is the subject of the 

present 
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Tbe present claims. If that could have been made out, the 
. Court might, perhaps, have given the claimants the 

^SOL**' benefit of that distinction. The same general cause 
is assigned for all, and I must suppose the virhole cargo 
was to be there delivered. It is true, that the ownefs 
of the cargo are not, in general cases, held to be af- 
fected by the act of the master, unless he is specially 
appointed their agent : But it would be impossible to 
maintain a blockade in cases of this nature, which is 
directed more against the cargo, than against ships, if 
the Court did not draw the inference, that a ship 
going in fraudulently, is going in the service of the 
cargo, with the knowledge and by the direction of the 
owner. If any inconvenience arises to the claimants 
of the cargo, from this necessary conclusion, the 
ownersof the vessel, or the master, are the persons to 
whom they must look for indemnification. 

Cargo condemned. 



THE GUTE GESELLSCHAPT MICHAEL^ 

^SsoL* KoLTZBNBERG Mastcr. 

i^r&rai^ity ^ I iHIS was a casc respecting a cargo of hemp, taken 
^^^bem^j JL bth May, 1800, on a voyage from Lubee to 
^°*^r'' JSourdeotiXi and proceeded against aji contraband. 

contnbsiid. 

Ifs e^pton^x- On the part of the claimanty it was cotltendedi^^^iifit 

this hemp did not come under the description iff oon- 
traband, beings in hct, not fit for naval purposes^ 
but a coarser sort^ usually denominated torse or cor- 
dilla hemp. 

■ 

A reference 
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A reference was directed (o be made to the officer ^ '"le 
of the King's yard at Woolwich. chjwt mn 



On this day^ a certificate was exhibited nnder the — 
affidavit of G. Gainer, late clerk of the dock yard '^^^ 
at Woolwick, and J. Barker rope-maker^ stating, 
'' that the specimens referred to them, were cor- 
dilla hemp of a most inferior quality, and by no 
means fit for making rope or cordage for the use 
oi his Majesty's navy, or the merchants' service ; that 
on account of its inferior quality, it is in England 
prohibited by act of parliament, from being made into 
rope for the use of ships ; that they cannot say, whe- 
ther it would be used in foreign countries for making 
cordage for the use of the shipping; but that the same 
is by no means fit for such a service, nor would it be 
safe to trust to cordage made therefrom." 

On this affidavit, the cargo was directed to be re- 
stored on .payment of the captors' expences. (a) 



(a) In a sabseqnent case, the Jonge Hermonusy where the Taloe 
waa repreteoted as too small to bear the expences of the captors, 
The Court said, Torse is so like hemp, that if it is permitted to be 
carried without examination, the enemy wonld be yery well sop- 
plied with hemp* It is necessary that snch cargoes should be 
^fooght ia fdr examination. 

Captors* expences giTon. 



THE 
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%wd.. THE VRIENDSCHAP, Gote»w Master. 

Ji^ti^rae- r I IHIS was a case respecting a quantity of barilla 
JJ2JcSu?d^ JL sent from London to Rouen, in the first instance, 
SftoJ^^D but with an asserted destination to Oporto, and claimed 
2 tt!?^'^^ on behalf of a British merchant. 
^* ^S!^ It appeared, that the claimants had obtained a licence 
M^Mttoom^ to export certain enumerated articles (a} to Rouen, 
JigS^'Sfj/^ but the barilla was not included in the licence. It was 
umSJSSSii represented on their part, that it was not the inten- 
tion to unlade the barilla at Rouen, but that after the 
privileged part of the cargo had been delivered there, 
the ship was to go on with the barilla to Oporto. 

On the other side, the King*s Advocate and Robin- 
son contended — That there were several circum- 
stances in the facts of this case, which made the reality 
of such an intention liable to great suspicion, and 
wholly incredible ; but farther that^ in point of law, it 
was not competent to a British merchant, to send 
goods unprotected by licence, to an enemy's port, 
under a purpose of sending them on, upon an ulterior 
destination to a neutral port. 

JUDGNEJ^T. 

Sir W. Scott. — This question arises on a quantity of 
barilla, shipped at London, and taken on a voyage, first 
to Rouen, but as it is asserted, going ultimately to be 
delivered at Opqrto ; the other part of the cargo being 
to be delivered, under the protection of a licence at 
Rouen. The first thing to be considered is. Whether 
it is satisfactorily proved, that the barilla was actually 

to be delivered at Oporto ? If not, the Court may 

— ■ — _ 1 

(a) These articles had been restored by consent. 

require 
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require farther elucidation, or it may think the contrary ,, The 

80 clear^ that that question of law shall not arise. Upon • — 

the nature and quality of the goods^ it must be allowed, isoi. ' 
that the exportation of barilla to Oporto, is liable to all 
the objections of incredibility, that have been urged 
against it. Barilla is the produce of Spain, a country 
contiguous to Portugal; and on that account it is a 
commodity, which in the uninterrupted state of 
commerce, that has subsisted between Spain and For- 
fugal, might be expected to find its way to Oporte, by 
n much morf expeditious course, than through this 
country. It is besides an article in great request in 
England and France, and much enhanced in price, 
owing to our hostilities with Spain ; our own navi- , ' 
galion laws have been relaxed to promote the import- 
ation of this very article, owing to the difficulty of 
obtaining it. This circumstance throws a great im- 
probability on the fact; but considering the great flux 
and reflux of different articles in commerce, the Court 
would be unwilling to decide on the mere ground of 
improbability alone. 

With re9pect to the other parts of the case, it 
appears, there were two sets of papers on board ; one 
expressing a destination from Hamburgh to JRouenand 
Oporto; the other stating, that the vessel was going to 
Harfleur. The account which the Master gives of 
this contradiction, is, '' that he took the latter only 
for the purpose of deceiving French cruizers." I(fis 
impossible not to observe, that this representation of 
the Master is very inconsistent ; for we should natu- 
rally have expected, that if his account was true, he 
would on being brought to, have presented this paper; 
since it appears, that he was first impressed with a 
notion, that he was stopped by a French privateer. 

VOL. IT, H But 
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ThA, But he acts quite otherwise^ he gives up other pa- 
ppfj but does no< give up fAftf paper ; and when he 
^'iwi^' finds that the ship^ which had brought him to, was an 
English vessel^ he still wishes to hold back this paper: 
The more material fact, however, is, that he does not 
bring forward this paper, when only it could have been 
of use to him^ according to his own account, to pro- 
tect him against French cruizers. How could this 
inconsistency have proceeded from imprudence only ? 
If it is mere imprudence, it is an unfortunate impru- 
dence^ and leaves the fact very questionable^ as to a 
clear and fair intention of going to Oporto. 

But supposing the ship was really going in this course 
of trade, a question arises, whether it is such a course 
of trade as can be allowed ? The shipper obteins a 
licence, which is a thing stricti juris, to be obtained 
by a fair and candid representation, and to be fairly 
pursued. It is not pretended, that any mention was 
made of these articles in the application, or that it 
was at all presented to the view of the Council, that 
there was an intention of mixing up articles of this 
nature, for a farther destination to Oporto. It was 
stated to the Council, that the ship was destined to 
Rouen. With the articles enumerated in the licence, 
would the Council have allowed such an article as this 
to have gone to Rouen, under a certainty of being 
put in requisition there, if wanted, notwithstanding 
the asserted purpose of the shipper to carry it on to 
Oporto t Then is this a fair execution of the licence? 
I cannot think that it is. I am disposed to refer it to 
the judgment of another Court, which will have the 
means of ascertaining what would have been the 
opinion of the Council, on such a course of trade, if 
it tykd been fairly disclosed to them. 

It 
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It i^xefrtainly a good logical rule, not to argue ab iM . ^ 
athtau contra usutH ; but if it is clear, that the abnge 
would be certain, and frequent, and impossible to be ^**jj§q^ 
ptevented in numerous cases which miist occur, then 
tbi^'abiise 60 probable, certain, and so frequent, is a' 
fair iilrguniient against the allowance of the practice; 
If theCourt is tonviiiced, that out of a thousand in- 
atmtcefl/ there w6tild be nine hundred and ninety-nine* 
of' abuse, in opposition to one fair and bond fide exe- 
ctilidfl'bf'such an'irilcfhtion as is here alleged, it is rea-' 
aonable to conclude, that such a praetice 'would notbe- 
permitted.' If this could be admitted, what has any 
British merchant to do, but to put articles of any sort on 
boards under such pretences,. and how is it possible to 
prevent them from going, without molestation, into 
the hands of the enemy ? I think the case alluded to 
ia connected with this, though weaker ; viz. That, 
supposing a neutral ship going from London to an 
enemy's port, and on a farther destination to a neutinir 
port, it would not be competent to a Brilish merchant 
to put goods on board, under cover of that ulterior 
destination. In the case of a blockaded port, could 
pertniiiiibR be given to any neutral merchant to take 
goods therie, on an Merinent of an ulterior destination ? 
lam of Opinion, that it would be impossible to ()revefit^ 
tite perjiet^al' abuse of such liberty as is her^ coti^ 
tendM fdr, and therefoi^e, that the mere honesty > of 
iillieikli6n ' ca'i^Rtft 1)0 alleged as a 'justtfiead6fi,' jaa' 
ooMert>rira1Mitcti6ri, which, if allowed, wbuld leaVe 
ntf taeaWs* br'pftfventing fraud, in an infinite number 
oT^tKer cases; * 

Under these'considerations, I am of opinion, that- 
dieliceiAic! has hot been' faifly executed, and I shaH* 

H 2 * refer 
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The;^_ refer it to another Courts who compose a pari of the 
Conncil^ to say whether it was the intention of those 
^laoL^* who granted this licence, that under shelter of fluch 
protection, a British merchant should be at liberty 
to put other articles on board, to go first to Rouen, 
under aa averment that they were to he carried on to 
Oporto : more especially, when it is notorious how 
much the manufacturers of France have been in want 
of all articles, and to what violent modes the French 
government has resorted, by seizing them whenever 
they came into their ports. 

Condemned* 



N^ i9tm THE SECHS GESCH WISTERN^ Jobs Master. 

1801. 

^th^^£^ rinffellS was a case respecting a ship asserted to have 
lent, io thneof J. been purchuscd in France, by a neutral mer- 

war, oot prohi- * 'J 

SSJi^^f aSihi- ^'^^°*' "^' "^* wholly transferred. 

imlQr of Bnc- v 

lands NecSity JUDGMENT. 

•uefjSpedieot Sir W. Scott. — This is the case of a ship, asserted 
retei^tST' ^ to have been purchased of the enemy ; a liberty which 
deBptioo*r* this country has not denied to neutral merchants^ 
J^ »»M, jij^jugii |jy tjjg regulation of France, it is entirely for* 

bidden. The rule which this country has been content 
to apply is, that property so transferred must be bond 
Jide and absolutely transferred ; that there roust be a 
sale divesting the enemy of all further interest in it ; and 
that any thing tending to continue his interest, vitiates 
a contract of this description altogether. This is the 
rule which this country has always considered itself 

justified 
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jofltified ia enforcing ; not forbidding the transfer as The 
illegal^ but prescribing such rules as reason and com- Ottcewn. 

mon sense suggest^ to guard against collusion and i.^^ 

cover^ and to enable it to ascertain, as much as pos- ^'li^* 
sible^ that the enemy's title is absolutely and com- 
pletely divested. 

In the present case there are covenants which 
preserve^ and retain the interest of the enemy seller. 
The formal instruments of transfer^ rather import 
some such secret agreement; for in the account 
current^ which bears date February 1800> we find 
> charges for netUral papers ; and though the bill of 
exchange which is asserted to have been given in pay- 
ment^ is produced^ and bears the semblance of an 
actual bill of exchange^ no notice is taken of it in 
this account With respect to the balance of the 
account also, as it is termed^ there is an agreement 
by which '' the neutral purchaser mortgages the said 
brig^ &c. to Citizen , deducting the sums re- 

ceivtd on account." — But there are no such sums 
charged or entered^ as received ; under these circum- 
stances^ the ship would stand bound for the whole 
amount, and it could not be said, that the interest 
of the former owner is divested. But there is another 
condition of this contract which more directly points 
to the continuance of the enemy's interest. It recites^ 
that '' whereas the seller is bound in a penalty not to 
sell, unless under condition of restitution (a), at the 
end of the war, we bind ourselves to all suits, to 

(a) Nemo potest yideri eem rem vendidiise, de cnjiis domlnio id 
agitOTi De ad emptorem traDseat— Dig^ d^ Cbot. Emp. L SO. § 3. 
Palkkr Tr. d$$ Oblig. ?ol. i. p. 9. 

which 



lOJg CASES DETERMINED IN T#E 

Tbe Wibich jibe seller may became subject/' It seems/ that 
it, i» the p9i^cy of the French Governnient (tf), not to 






(a) j^aother expedient for preserviog t]ie oavig^tion. of their 
ships, on the part of the French goTernment, by neufrali^qU^ 
appears to hate been thus condacted. 

*^I, the nnderslgoed, Peter Backman, miBirchant of GoUentwpgf 
Tested with the powers of Citizen John B^ttiste^ Ez^kiei Pqnireve^ 
and Co*, merchants, residing at Pariiy promise and engage to the 
Citizen Guqifj commissary of marine, exercising the office of Comp- 
troller, in the presence of Citizen .Bfr/rand, under-comptroller, to 
navigate, under the Swedish flag, the ship vAfi^on^,. of 183 tons, 
according to the conditions of the arrite of the IHh Th^rmidor in 
the year 5, an4 of the dispatch from the minister of the iSth-Feniate 
in the. year 8, apd to conform to etery thing prescribed in tl^s snb* 
ject The said ship which I declare tanayigate, under the name of 
the Walfarden^ shall only trade from French ports, or from nestrai 
ports to JFVend^ ports, recipi:ocally, and not enter, any others, 
without giTing » snQcient reason. I promise, beddes, to giye an 
account, month after month, to the administration of marine at 
B^chfortj of the narigation and yoyages of this ship. 

<< As a surety for this bail, I submit to pay to the Republic, the 
yalue of the said ship, amounting to 19,806 francs 60 centimes, 
in money, according ta the estimation of her yalue, made the 26th 
of this month]( by the commissioner named for this purpose, in case 
I should not fulfil all the engagements imposed on me^" 

(Signed) BACKMAN, 

REDIZ, Inspector Greneral of Marine. 

At thebottom of the same exhibit,^ <^ the bond is^declared null, in 
consideration of the capture of the said ship by a Jers^ priyateer, 
and. condemnation in the Court of Admiralty of Engk^dj naiwiUh 
standing she wsis so neutralized." 

(Signed) REDIZ^ Inspector General of Marine. 



QATXP, 

Chief of the Administration of Marine. 



allow 
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bIIow sales of French vessels, without this equity of The 
redemption. From their inability to navigate their on^inro- 
own.ships during the war, they ^submit to a temporary - 

transfer ; bat still keep their hand upon them, to en- ^'^f^ 
force restitution on the return of peace. From this 
penalty, the neutral purchaser uindertakes to exone- 
rate the vendor .-T-lt is impossible for him to do this, 
without making himself answerable for the money, for 
which Citizen B. is bound ; in~ which case, supposing 
that any adequate payment has been actually made, 
the neutral must be understood to undertake to pay a 
a -double price. Is there in this' any sign of a 
bondjide transfer ? Is not the hand of the French 
ivendor still on the vessel ? Looking to the controul . 
which' the French government and the vendor stilt 
retain over this property, it is impossible for me to 
hold, that all the interest of the enemy is completely 
divested. 

Ship condemned. 



VROUW MARGARETHA, Jacobs Master. 

(Instance Court) jV(w.«sdi 

THIS was a case of salvage of a foreign vessel, saifage^ 

that had run on a sand on the Essex coast, and leJerof doT 

was afterwards brought off, on the flowing of the cTen?. rJ^der, 

tide, by the assistance of some fi9hermen,.going out SSadeofprecu 

to their relief, and taken on board. ciMt^£kfiv 

fbtore pncUce. 

I Judgment. 



104 CASES DETERMINED IN THE 

Tii« Judgment. 

Sir W. Scott. — ^This was a foreign vessel^ that bad 



jfg^^^ struck apon a sand on the Essex coasts from which 
^^- she was rescued by the master and crew of a fishing 
smack. It is argued, that she was in great danger, 
as the foreign master was entirely ignorant of our 
coast. On that plea it must be observed, that mere ig- 
norance of .the master cannot in itself be a proper 
ground of saWage. The Court will never suffer a 
claim of salvage to be ingrafted on the local ignorance 
of foreigners, who, as foreigners, are of course not 
very likely to be well acquainted with our coast. The 
service actually performed in this instance, is almost 
as low a degree of salvage-merit, as can be presented 
to the view of the Court : Some service has been ren- 
dered, however, and some recompence must be ac- 
knowledged to be due. — I think the 502. which, it 
seems, has been offered on the part of the ship, is 
fully suflScient. The only question on which any 
doubt can be entertained, is as to the costs ; viz. what 
effect this offer will have on that part of the suit? 
No blame is imputable to the parties for entering 
their action. Such a measure would, perhaps, be 
found generally convenient to all parties, and most 
conducive to the purposes of justice ; since many in- 
stances have occurred, in which proceedings have 
been delayed, under a disposition to compromise, or 
under agreement to submit to arbitration, which has 
gone off, and the parties have been obliged to come 
here at last, at an increased expence, and under a 
great difficulty in furnishing such evidence as, after a 
lapse of time, could safely be relied on. 

On 



mn. 
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On costs, Swabey and jRo&inson.— As the Court y„*J*j|^^ 
baa pronoanced 50/. to be a proper reward^ It will •AmmiA. 
not now reduce that recompence lower^ unless the ad* smi^vd, 
ftne party can shew^ that the salvors have been in 
any blame. -They entered their action, which the 
Court baa pronounced to be properly done : No ten- 
der was made in the form that the law requires, not 
in acta of Court, nor in writing r the offer, which was 
made verbaUy, was dogged with a condition of in- 
cluding the salvors' expences, which would very much 
diminish the reward. A legal tender should be made 
in a distinct form, and be accompanied with an offer 
of coats already incurred, in the same manner, as in 
other plenary causes, such as suits for tithes, or the 
recovery of mariners' wages. This is a suit in its 
nature plenary, and cannot be altered ; although the 
Court does, for the accommodation of the parties, al- 
low them to proceed by act and petition, supported by 
affidavits. 

On the other .side, it was contended — That these 
were cases, in which the Court encouraged the most 
simple and summary mode of proceeding ;. that the 
offer passed between the parties ; and although the 
tender was not made in the most formal manner, m 
acts of Court, it was substantially the same, and fit to 
be taken into the consideration of the Court, on a 
matter so much under its discretion as the question of 
costs; that the conduct of the salvors, had placed 
them in the condition of persons, proceeding in a suit 
unnecessarily, after all reaaonable demands had been 
agreed to be paid. 

JUOOMENT^ 
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Va»iy#MA«< 



JUDGMKIT. 

Sir W. ScotL — ^The present qaestion : is^ whether 

jfmf. vfi *h® CJourt shall pronounce the salvors entitled ta 

^^^* Ihee^pences, which they have incurred in> obtaining 

this bOl. ? They instituted a suit^ without-.any im* 

propriety: Some offer was made, but it is disputed 

^whether 4t was made in a proper manner^ soas to 

..have the effect of a . legal: tender. • It has been said, 

that the Court has relaxed the form of < firoceeding in 

these cases, for Ahe* benefit of a- speedy condusion; 

. And so it has. But iti has' encouraged no' relaxation, 

tas to the legal form, in which a tender should be made. 

. If the Court saw any inconvenience that could be 

likely to arise, or any delay that could be -occasioned 

by requiring a formal manner of making a tender, 

it might relax on that point also; but it appears to 

roe, that the mode of making a iender in acts of 

Court, is as summary and easy as any can be. When 

it is done in this manner, the offer is distinct and pfe- 

cise : The parties know what is proposed to them, for 

their reward, and what for costs. When it is made 

verbally, this is unavoidably exposed to the hazard of 

misunderstanding and uncertainty, and much of this 

has happened in the present case. Mr. Baker who 

made the offer, made it according to his affidavit, ''for 

their services ;*' but the act says more, '' for services 

rand expences." Here then the Court is at once 

thrown . into uncertainty, as to the intention of the 

parties, which never could have happened, if the ten- 

tder had been made in acts of Court. — As to what is 

r4Baid, that these 4ire matters of great simplicity ^ — 

Surely, simplicity is much better preserved- by stating 

particulars in an act of Court, than by leaving them 

to 
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to. a. floaliiig n^ociation, between the parties and their tii^ 
proctors. . I see enough of the inconvenience of pro- 



feeding in this loose manner^ to make it necessary for j^^^f^ 
me to require, in future, as an universal rule of Court, ^^ 
(bat a tender should be made, in the first stfige of the 
proceeding, in a regular form. The Court, will then 
pinsider its sufficiency ; and if it shall be pronounced 
sufficient, the Court will make the party who refuses 
such an offer, liable • not only to his own costs, but 
slso to those of the other party, if it shall appear that 
proceedings have been vexatiously pursued. 

In the present case I am .under the necessity .of say- 
ing, that the tender has not been formally ainl legally 
pade ; and that the salvors are entitled to their costs. 



THE ANNA OATHARINA, Wupper Master. ^^. 

THIS was a case of a cargo of* dry goods, &c. £^"^ ^^ 
taken October 1 80 1 , on avoy age from Hamburgh the spanwi go. 
to La Guayra. and described in the ostensible papers Caracas, nyrinm 

*^ * * a monopoly or 

end depositions, ^' as going to take the chance of the ^t£^^^ 
market/' By the discovery of a letter, it afiterwards •cttiemept— 

•^ • "^ , Effect of wco a 

appeared, that these goods were going under a special ^^"^5**^* 
agreement and contract with the Spanish government &pn>pertTor 

of the Caracas. inedlately on 

aiTiYal.— CoB- 
demnatioii. 

On this latter dreumstance^ the King*s Advocate and 
Arnold first contended— ^That it was a case which the 
Coort ^ould inot admit to farther proof, after tke 
detection of the mala fides, with which the transaction 

had 
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.. the had been conducted on their part. — On this point, 
catiuriva. The Court said, that it was not every act of disguise* 



jg^^ ment, nor every deviation from truth, in the formal 
"^ papers, that would preclude the parties from farther 
proof. Being of opinion also, that the concealment 
of the letter, was not shewn to have been a fraudu- 
lent suppression, the Court directed farther proof to 
be. admitted. 

It was then contended, that the goods were going 
under a contract between Mr. Robinson, an inhabitant 
of Curafoa, and the Spanish government of the C&* 
raeas ; that Curafoa having fallen under the protec- 
tion of the British government at the time when the 
contract vms carried into execution, it became an il- 
legal contract on the part of Mr. Robinson, on the 
ground of its being the trade, of a person now become 
a British subject, carried on with the enemy. That the 
contract being illegal in the hands of Mr. Robinson, 
must be held to be illegal also in the hands of Messrs. 
iSon^ag and Co., who were employed to execute it, 
under a contract with him ; and that the interest of 
Robinson was not even divested, since it appeared that 
his house at Curafoa was to have one third of the pro- 
fits. It was farther contended, that the cargo was to 
be considered as going to become the property of the 
Spanish government on arrival, and therefore to be 
deemed Spanish property : That the nature of the con- 
tract with the Spanish government, giving a monopoly 
» of the tobacco of those settlements for three years, 

would also have the effect of impressing on the pro« 
perty passing, under the contract, and on the persons 
carrying it into execution, the Spanish character. 



On 
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Oil tke other side, it was contended— That there was Vie 
sufficient proof of the real property of the house of catbauma. * 
Hmmburgh in this shipment ; that the shippers were ^ jj ~ ' 
perfectly at liberty to adopt the contract first entered "^ 
into by Robinson, without being affected by the law, 
which made it illegal Jbr him to ezecnte such a con-^ 
tract, as a British suligect ; that as to the legality of 
contracts entered into with the government of the 
belligerent country^ there was nothing in that cir- 
cumstance to render them invalid, more than in other 
instances of contracts formed in Europe, with the 
proprietors of colonial estates ; in which cases, pro- 
perty had been frequently restored ; That it was not 
a cargo going under an absolute contract to become 
Spanish property ; the goods were not to be deli- 
vered immediately to the Spanish government, neither 
were they such goods, as the Spanish government was 
bound to accept ; under these contingencies, it could 
not be considered as a cargo going to become the 
property of the enemy on arrival, or as coming under 
the authority of the Salfy, Griffiths (a). i!k?m!!^' 

Judgment. 
Sir W. Scott.- — ^This was the case of a Danish ship, 
going with a cargo of linen, wines, geneva, cheese, 
&c. from Hamburgh to La Guayra, or Porto CabeUo, 
and taken October, 1801, in the prosecution of that 
voyage. A claim is given for the cargo, on behalf 
of Mr Sontag and Co. of Hamburgh. Several wit- 
nesses have been examined, and, amongst them, the 
supercargo, who has given not a very ingenuous ac- 
count. He states in his deposition, 'VThat the cargo 
was to have taken the chance of the market ;" but, 

in 
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The ia the course of thie discondion which the cause hM uti- 
c»fauL9nnL. dergoue/ a contract has been produced, on farthet' 
^ifek^ proof, which shews that these goods were going un- 
der «t special agreement, with the Superintendant of 
the Spanish provinces of the Caracas, and that it was 
only on failure of that agreement (an event in no 
degree in the contemplation or intention of either 
party) that they were to take the chance of the maiicet. 
The evidence of the supercargo, to speak of it in' 
the most fiivourablef termsj^ must be considered as not 
conformable to the fact. It will be necessary in th(i' 
first place, to examine the nature of this contract,* 
which now appears to be the foundation of the whofef' 
adventure, and may, possibfy, very much affect the* 
principles of law, which it will be the duty of the* 
Court to apply to such a transaction. 

The original contract was made on the bth Sept&n^ 
ber 1799, between the government of the Oaraeas 
and Mr. Robinson, first described as an oimericanmer-^^ 
chant (a), but now described, in the papers of farther 
proof, as having a hOuse of trade, and actually 
living, at Curagoa. Under this description, he is 
undoubtedly to be considered as an enemy, at the 
commencement of this tntnsaetion, Holland being, 
at^ that period of time, the - enemy of this couti- 
try. Whether the property belongs to a Spaniard^ 
or" a HoUanddr; it is equally condemnable, and 



* J(a) Under a Teiy geoerpd raisappreheiisioa, on Hie pait of tke 
J^nerkaniy io the earUer period of this wtr^ cooceiTiiig that thef 
were entitled to retldn the privilege of the American character, not* 
wkhitandlog a residence end occapatlon In any other conntrjr. 

therefore 



I 



(a) Th« codMcI will be found ia thd App€ndi<.^Noi. 2. 

the 



jimg.9d 
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therefore it cannot be represented *a9 a contract ti^ 
friinied in fraud of any rig^hts of war ; both partiesi CAtnAwnk. 
being at that time equally subject to those rights. It 
10/ however^ a contract of a very peculiar/ and a very* 
privileged nature^ being ''for the purcfatee of all the 
tobacco at present deposited in the government ware* 
booses^ at Porto CabellOj La Guayra,- and Guyana, 
to be exported in the course of three years from the ' 
port of Cabello ; to be paid for in flour^ and other dry 
goods and specie; with a condition^ that the market 
should not be, at any one time, over-fed with flour ; 
and with a permission, that importation and exporta- 
tion should be allowed bn the part of the Spanish 
government, /rce of all duties." By a subsequent ar- • 
tide, the contract is extended '' to all the tobacco thht 
should be grown in those provinces during the three 
years, under a stipulation, that none should be ex^ 
ported, excepting to Spain, and that none should be 
sold to neutral traders, but under the benefit of this 
contract; and that the goods lo be imported should 
be lodged at the custom-house, before the tobacco' 
should be delivered (a)/' 

On- the nature of this contract, two questions arise ; 
first. How is the property to be legally considered? . 
If the cargo is to be taken as being actually become* 
Spanish property, there will be an end of the case; - 
under the rule which ' renders goods going to abel- 
ligperent, to become his property immediately on 
arrival, subject to confiscation.- This is a ni1e«alii^: 
versally applied by thin Courti and confirmed by; 



\ 
I 
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The the authority of the Suf^reme Court A distinction has 
CATfUMVA. indeed been admitted^ in favour of contracts made be- 

jmg.3d ^^^^ ^ ^^^> *°^ without any contemplation of war ; 
"^' ' but if the contract being made before the war^ and 
without any prospect there to^ is carried into execu- 
tion by a shipment after the breaking out of hostili- 
ties^ the ground on which that favourable distinction 
is made, no longer exists. The original contract in 
this case was, as I have observed, originally inoffen- 
sive, both parties being enemies. But, on the principle 
before adverted to, if a party becomes a neutral after 
the contract, and before the execution of it, and ship- 
ment takes place afterwards, that also will compose a 
case, not falling within the reach of the relaxation. 
By the cession of Curafoa, Mr. Robinson became, not 
merely a neutral, but a subject of this country; and 
then his contract becoming illegal, ought to have 
terminated; for, by the change in his civil relations, 
his legal capacity to execute such a contract was totally 
extinguished. He, however, is not the person for 
whom the present cargo is claimed. The goods were 
not shipped by him, though he was in Europe, at 
Hamburgh, at the time, for the purpose of carrying 
the contract into execution. The shipment was made 
by Mr. Sontag, and other merchants of Hamburgh, 
to whom a part of his contract had been transferred 
by Bobinson. It has been argued, that the contract 
becoming illegal in the hands of Robinson, the ille- 
gality would travel over with it, and attach on those 
persons carrying it into execution. I am not disposed 
to hold, that it woiUd affect them, as a contract made 
or executed, in breach of allegiance. The imme- 
diate shippers are neutral persons, Messrs, Sontag 

and 
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and Co. of Hamburgh, acting^ under the contract, as Tiie 
it was devolved on them to supply the goods, and cathamita. 
receive the return cargoes, in the same manner that ^%^* 
Robinson was to have done. No duties of allegiance ' 
bound them to abstain from a direct commerce with 
the enemy of this country ; and it cannot be inferred 
that any violation of duties of that species, on his 
part, could at all be transferred to them, who are 
neutral merchants, standing indifferent to both par- 
ties. But, taking them to be such, how does the cha- 
racter of the goods stand in this transaction ? Was it 
not, in the first place, a cargo going to become the 
property of the Spanish government immediately on 
arrival f Was not the Spanish government enti- 
tled to possession ? It was only on the violation of 
the contract, on the part of the Spanish government, 
that these goods were to take the chance of the market. 
The shippers considered themselves as bound to deli- 
ver them for the use of the Spanish government, un- 
der the agreement; as entitled to the benefit, and sub- 
ject to the obligations of that contract. Were there 
any intermediate acts to be done after the arrival of the 
vessel? Or were the acts such, as would have the 
effect of substantially distinguishing.this case from the 
Salfy(aX Griffiths, fitid other cases .^ Is there any Sop^^^.ul• 

act ''** 



(a) The decisions of Prize Courts oo tbit poiot tre perfectly 
consistent with the general principles that govern the contract of 
sale; by which the thing sold, after the completion of the con- 
tract, ftnd before deliverj, is properly at the risk of the purchaser* 
Poikierf following the Roman law, sajs, ** C'est anssi une chose 
qel est de la nature dn contrat de Tente, qa'aussi-tot que ce contrat a 
rafu sa perfection par le consentement des parties, quoiqu* aYantU 

VOL. IT. I tradition, 
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Tu act of <>Wnenhip which the cialmant wu at liberty to 
tixtiuittM. exerdbe^ «o ai to prevent the delivery ? If not, the 

Iimdition, la eli#M Temiiie soft anx fiBqaet da I'achetoari et que ti 
elle Tiettl k perir sans la ftaCe du Taadcar, la perte doive tomber 
•or I'achetear, qui ne sera pour oela decharg^ da prix; mats 
comme cela est de la nature sealement, et non de I'estence du con- 
trat de rentei on peat en contractant conTenir da contraire." 
trafC^ de^ obltgadons. P^rt 1. C. 1. § 1. Art. 1. § 3* 

This liberty of femliig particular exceptions, is all that is re- 
iCrained by the law of nations in tines of war, for reasons too co- 
gent, and too obrioas, to need illastration. The experience of 
Aoteoedent times^ and the practice of diflferent countriesi bear 
testimony to the propriety of such a principle. 

So long ago as 1660, we read in Sir L. Jenkinij << Hioie Ham" 
^ burgheri^ as there are some who favour the EngU$h timde, malbe 
^ no difficulty (in order to obtain the attestations in common form) 
^ to swter that those rery goods which Englishmen do buy in JEToflt- 
^' burgh with their own money, and which are to be deliTored here 
*' in England upon the proper and sole account of Englishmen^ aa 
<( soon as they come to safe port, do belong to the laders, L e. 
^ Hambwrghers; and that tie other perion can or ooght to pretend 
^ to any interest in them. The way that tiiey salre this case of 
^^ conscience, (as I hare seen them teiplain themseires in their let- 
^< ters), is by taitiug the risque of the goods on themselTOs, while 
^^ the goods are at sea, and in danger of the enemy ; and for so 
^< doing, they hare so mnch per cent; yet this risqne of tiiein is 
*^ so limited, that il respects no other danger of the aen bnt that 
^ from the enemies of this crown : so they are bound to no more, 
^ hnt ie «se their ntsaost endearonrs and interests to make out a 
<' claim ; the loss being the EngUshman^Sj if the sentence should by 
^ violent and eaarbUani proceedktgi go against the Hamhurgher. It 
^^ is not improbable but that th^ Dutch and the French hate Kke 
'< wise such friends at Hamburgh as will lend them tiieir names, and 
^< their consciences too, upoh the Hke terms.*' Vol. il. p. 7W. 

See also the form of die attettathoto, prescribed by the ordtnanee 
of Denmark^ 1650: <^ Aho, that they do solely go for my own ac- 
^ count cmd itik^ lUfd this not f ti appearance only, or fbr cokmr 

"sake, 
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good3 must be cgn^iderpd ^a having substi^ntially be- ^T!*« 
Gome^ in itinere, tb© property of tb© eijemy, CATBAmiwi. 

Two or three circuipstances ^fe relied on^ as hav- jitig.sd, 
ifig the effect of distiqguishing^ this case. It i^ said^ ^ 
tbat the goods were to be delivered, tfot to the custpq- 
house^ but to Young the agent. That alone will not 
form ^ material distinction ; because if the agent was 
boupd to bitnd them oyer to the pustom-hpuse^ a de- 
livery to bin) cannpt be considered in any other b'ght> 
than as ft delivery to the custom-house itself. )f in the 
Siflfyf Qrfffiths, an fAjneno(in agent ha^ been sta- 
tieped iq France, tp receive the goods^ in the first 
instance^ I cannpt thjqk that such k circumstance 
W011I4 b&ve made aqy difference in tbe jq^grpent of the 
Superior Court Secondly, it is .^aid^ (hat the Sipanisfi 
government might hRVC refuseid (he^ejgpqds. Certainly, 
all the letters and papers which djsclose this case, rely 
on the obligation of the Spanish government, to re- 
ceive Ihi^ni. At the s^me time, it was a possible event, 
that a distant government^ used perhaps to a style of 
proceeding not unfamiliar to arbitrary governipents 
generally, might find it inconvenient to execute the 
contract, however solemnly entered into^ and might 
refuse so to do, as it might refuse to execute any other 
contract into which it bad entered. It was therefore 
bift a pjrudent precaqjtjon to guard against tt^e possi- 
bility of siuch 9 contingency, though it could never 



^< sake, so that by means of some clao^tiiie agreeiaeot 1 am fipi^ 
^ lasiTely to cofer the $taii goods, finiii they ,^Te brpugbl 10 safety, 
** aii4 that thea 4iejr tfk^fl ^elpq^ tp, ^d l^e sgld for ^cc9Hnt yf 
^^ e^iemies.*' Collectanea MarUimay p. 181. 

I 2 happen 
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aSTa happen but by a breach of good faith, against which 

CiTHAiiiirA. the other party had a right to protest. It is said 

juMjd, however on this same point, that these goods do not 

^**' exactly correspond with the enumeration in the 

agreement, that thet/ are not contract goods ; and 

consequently, that without any violation of public 

faith, the acceptance of them was merely optional and 

contingent. But, I cannot think, that it is now open 

to the parties to make this averment ; when it is 

evident, on the face of their own letters, that they 

relied on the clear and absolute obligation of the 

Spanish government to take them as such. The 

letters, which are the letters of Robinson, describe the 

goods to be '' such as had been before ;sent under the 

'^contract, and about which no difficulty had been 

^*^o5!w5iV*'' '^ made (a) ;" they express a confident expectation that 

they would be received as such, being no other devi- 
ations, than such as had been permitted under the 
common understanding of the parties, in all former 
transactions under that contract, and that they could 
not be rejected, but under an act that would amount 
. to a total surrender of national faith. After this, the 
parties are not at liberty to say, '' they are not contract 
goods" any more than the claimant in the Sally, 
Griffiths, could have been heard to aver that the flour 
was not of that quality which that contract required. 
These distinctions are, in my judgment, totally insufli- 
cient to take the case out of the authority of the pre- 
cedents that have been alluded to. Where the goods 
are sent under a contract by the party, it surely 
cannot be permitted to the claimant himself to aver, 
that the goods so sent are not contract goods. In all 
such cases, whether expressed or not, it is the common 

understanding 
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understanding of the parties^ that the goods to be en- The 
titled to the benefit of the contract must answer the Catbamiia. 



description ; and it shall not be permitted^ that he 
who sends the goods with such a claim, shall be heard ^^^ 
to maintain that they do not answer such a descrip- 
tion. Are there any other grounds ? Had the im- 
porter a right to dispose of them to any body else, 
after importation ? It is said, that La Guayra was an 
open port, and that they might have gone there for 
public sale : Most undoubtedly in point of fact they 
did not. — If La Guayra was ever so completely open, 
80 that an ordinary neutral ship going there, might, 
without restraint, dispose of her cargo ; yet this 
vessel could not have done so ; she must have re- 
ported at the custom-house, to entitle the goods to be 
admitted, duty free ; and, the having reported duty 
free, the Spaniard was at liberty to claim them under 
the contract : and^ if that claim was made, what right 
had any person to withhold possession ? By demand- 
ing to be admitted free of duties, the claimant would 
have acknowledged them to be contract goods, and 
the Spaniard would have had a right to the delivery, 
before the delivery of the tobacco. It is not unim- 
portant that the goods were not to be purchased, by 
a previous delivery of tobacco, in exchange; but they 
were to be deposited Jirst, as the purchase of the 
tobacco afterwards to be delivered. It is in vain to say, 
that on their arrival at La Guayra, the parties might 
have waved their privilege, and put themselves upon 
the footing of general traders; because the contract 
between Robinson and Sontag binds them not to 
waive that privilege, if the Spanish government was 
willing to adhere to its engagement. It was only on 

the 
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The the uniust irefasal of the Spaniih goveminent^ to exe- 
c ACT^iKnu^ cute tne contrttfct^ that th6 ship )8 theh to be consi- 



^^Jj^i d'ei^ed as a general tradier^ iatid to take the chance of the 
ih^tkH. lindisr these circumstanteis^ I am strongly dis- 
posed to hotd^ that this targo Wa* going in time of w&r 
to the port of it belli^et^ent, ther6 to become the property 
of the belligerent, immediately Oh arrival, atid that the 
legal consequence of condeUination trould on that 
^rduUd lalone attach upon it. 
Jj2£i^ But there is a (Second question-^ Whether such a 

r^, CM. 14, contract does not fii on Robinson the character of a 

Spanish merehantj, atid by conferring that character 
on him, conifer St alsd oh thode who adopted the con- 
tract utader him. What is the effect Of the cotitraet ? 
It is to give a pHviteged Mdnopoly of the tobacco 
trade of thodfe settletuents fdlr three years ; and that 
privilege guarded by other privileged of a high nature. 
Tbe^e goods were to be itnpotted, and other goods ex- 
potted duty free. They were to be sold to the Spanish 
government, and for the use of the Spanish settlement. 
This gives at least the full benefit of the Spanish cha- 
racter. It may possibly go farther; since there is no 
reason to suppose, that a Spanish merchant, merely as a 
snl^ect of Spidn, would have been admitted to such pri- 
vileges, iii the ordinary course of his private trade. 
Can such a eommunieation of peculiar Indulgence, 
Which elevates Mr. Sobihson above the private Spanish 
merchant, be cdnsidefed then as less than a communi- 
cation to these individuals of the entirebenefitof a Spa- 
nish character, as far as this transaction is concerned? 
In such a slate, what is there wanting, to constitute the 
absolute Spanish character? — Nofthing, bat actual bo- 
dily dbmicil. The parties can hardly be said even to 

want 
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want that, because they have a stationed resident agent ^^ 
in the Spatdsh settlement^ for the yery parpose of con- CATji^mmA. 
ducting this permanent commercial undertaking. It is jfumdSd^ 
not^ indeed^ held in general cases^ that a neutral roer* ^^* 
chanty trading in the ordinary manner^ to tb^ country 
of a belligerent^ ddes contract the character of a per- 
son^ domiciled there, by the mere residence of a star 
tioned agent ; because in general cases, the effect of 
such a residence is counteracted by the nature of the 
trade, and the neutral character of the merchant him* 
ael£ But it may be yery different, where the princi- 
pal is not trading on the ordinary footing of a foreign 
merchant, but as a privileged trader of the enemy. 
Tliere the nature of his trade does not protect him. 
On the contrary, the trade itself is the privileged trade 
of the enemy, putting him on the same footing as their 
own subjects, and even above it This circumstance 
operates, if 1 may so express it, in such a case to fill 
up the totality of all that is required to constitute a 
Spanish character. This is the state in which Mr. 
Robinson would have stood under the contract. 

Thea how does it aflfect Mr. Sontag, who is en- 
gaged in carrying it into execution ? The legal con- 
sequence will be, to clothe him who accepli the con- 
tract, with the same character, so far as this transac- 
tion extends, it is by nothing peculiar in his own 
character, that Mr. Robinson would be liable to be 
considered, as a Spanish merchant, but merely by the 
acceptance of this contract, and by acting upon it. 
If other persons take their share, and accept those 
benefits, they take their share also in the legal ef- 
fects. They accepted his privileges : They adopted 
his resident agent: It would be monstrous to say, 

that 
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^ that the effect of the original contract is^ to |;ive the 
CATBABiifA. Spanish character to the contracting person^ but that 
^"^liOf.^' Ae may dole it out to an hundred other persons, who, 
in their respective portions, are to have the entire be- 
nefit, but are not to be liable to the effect, of any such 
imputations. The consequence would be, that such a 
contract would be protected, in the only mode, in 
which it could be carried iiito effect ; for a contract of 
such extent must be distributed ; and if every subor- 
dinate person is protected, then here is a contract, 
which concludes the original undertaker of the whole, 
but in no degree affects one of those persons, who 
carry that whole into execution. 

On these grounds, I am of opinion, that these 
goods are liable to be considered as the property of 
the Spanish government; and farther, that these par- 
ties are liable to be considered as persons clothed in 
this transaction, with the character of Spanish mer- 
chants. 

Cargo condemned. 

• 

In this case the freight was refused, and the claim 
for the private adventure of Capt Radeloff, mate and 
supercargo^ was rejected, on the ground of the preva- 
rication of the evidence. 



THE 
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THE RENDSBORG, Nyberc Master. ^ ^ ,^^ 

And other ships. ^^• 

THIS was a case respecting the cargoes of several S^^^^t^^ 
vessels, (a) taken on a voyage from Batavia to ;^*p^^'* 
Copenhagen, and claimed for the house of Mr. De ^Q^SJf^* 
Caninck and C5o. of Copenhagen. On the ftrst hear- J^SSmmS"'**' 
iog; an order was made for farther proof, as to the jiMtortiieco. 

\. • lonyffwnthc 

property, and also as to the nature of the contracts, eiK«y,-bow 
under which the goods appeared to have been pur- condemmuioib 
chased of the Dutch East India Company, by Mr. 
De Coninck*% agent at AfMterdam. 

The judgment of the Court on this important case, 
goes so fully into the discussion of the several topics, 
on which the case was argued, that it is rendered un- 
necessary to prefix a statement of the argument in 
this report. ^ 

Judgment. 
Sir W. Scott. — ^The present question arises on se- 
veral cargoes coming from the Dutch settlement of 
Batavia, and claimed for the house of De Coninck and 
Co. of Copenhagen. The property is of such value, as 
to create peculiar alarm. I have not been insensible 
to the anxiety of the parties, who have been long 

(a) The Rendsborg was deUined at Saha Helena^ Juljf 1708. 
The ship, in this case, claimed for Duni^feldt and Co. of CppenAn- 
gen^ bat suggested, by circnmstances disclosed in the evidence, to 
hate actaalljT l)elooged to Messrs. Fairly and Co. Briiisk mer« 
chants at Cakutiaj was condemned in tlie Court of Admiraltj Jime 
Viy 1799.— Affirmed Lords, March I2i 1803. 

looking 
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The looking for a decision : They^ I trusty will not be in- 
■ sensible to the cautious deliberation^ which is required 
^^'^m^^* in disposing of great interests. It may be the abstract 
duty of persons in a judicial situation^ to look only 
to the merits of the question ; but the magnitude of 
the interests involved may in some cases be a very es- 
aentia! ingredient in the question itself^ and is^ in all^ 
a powerful call upon the painful attention of him^ 
who has to decide upon it. 

Into the ordinary state of the trade^ at the settle- 
ment of Batavia, which has been occasionally dis- 
puted in this Coort^ I have made particular enquiries ; 
and I have satisfied myself^ by resort to what I consi- 
der as means of authentic information. In the ac- 
counts given in books^ it is represented^ '^ that Euro- 
peans are not usually admitted as merchants^ except 
laniards, wh(i have certain commodities to barter, 
and have obtained particular privileges/' With re- 
» spect to other nations, Abb^ Raynal, on whose ac- 

count, not confirmed by other testimony, I should not 
perhaps venture absolutely to rely, says, ** that English 
vessels are seen there more frequently, than those of 
other countries ; they touch there in their voyage from 
Europe to China, under the pretence of obtaining wa- 
ter, but the trade carried on by them is a secret and 
clandestine trade/* These accounts, confirmed from 
other quarters, satisfy me, that the trade of timt set- 
tlement is peraittted to foreign nations, with a very 
limited indulgence indeed. 

The peculiar trade is carried on by a company, re- 
sembling in name, title, and authority our East India 
Company, but bearing a much larger proportion to 
the wealth and power of its parent state; it is car- 

1 ried 
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ried on by fleets of twenty-eight or thirty ships^ annu- tiw 

Rbrimsobo. 



ally sent out with European goods^ a part of which 

ships only retam to Europe with the products of the ^*i55^' 

East The Company entirely retain to themselves 

the monopoly of certain goods^ denominated fine 

goods^ particularly those which are called spices ; as 

to them^ I have met with no account^ either printed 

or otherwise^ in which spices are not represented as 

objects of the Company's monopoly. 

It has appeared in other cases^ as it does in these, 
that during the war^ foreign ships have been admitted 
to import and export. . Since the instructions of 
January 1798, (supposing that those instructions 
apply to settlements in the East Indies), there is 
no right to question such a trade, if the vessels are 
going to the ports of their own country: And 
if this were a simple case of that nature, there 
would be no great diflSculty in disposing of it^ 
by the same rule on which other ships so en- 
gaged have been restored^ with their cargoes^ ap- 
pearing to be bona fide neutral property. But this 
case comes under a "different aspect It is not the 
case of an individual merchant, nor of a company^ 
going to trade on the general permission, in an ordi- 
nary character^ or on a common footing. It is a 
tradej carried on to an enormous extent^ invested 
with particular privileges, secured by peculiar con- 
tracts, and transferred from the public Company^ to 
which it exclusively belonged, to these individuals, 
upon an express acknowledgment^ understood, and 
acted upon^ on both sides^ that it was so transferred, 
in order to relieve the goods^ which were confined 
there by the pressure of war, and could not be deli- 
vered 
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Tiie vered by any other practicable mode. The question 

• is. Whether a commerce formed with such views, 

180S. ' and so conducted, can be entitled to a neutral cha- 
racter? I will take it, that there is no difficulty upon 
the particular facts of the adventure, and that there 
is no objection to the sufficiency of the proofs of pro- 
perty. Taking the goods to be the property of De 
Coninckj is the commerce neutral ? It is a possible 
thing that the commerce may not be neutral, although 
the property is; and if that is the case, the mere 
neutral ownership will not be a sufficient title to resti- 
tution. 

It appears that the ancient authority of the Directors 
of the East India Company had been superseded, and 
the affiiirs of the Company transferred, with corre- 
spondent powers, to what is called a Committee, be- 
tween whom and Mr. De Coninck there have been 
three contracts: The first, 24th February 1797 — the 
second, 5th July 1797 — ^and the third, 28th June 
1798. It will be proper for me to consider these 
contracts; first, in their inducements and motives, 
secondly, in their substance, ' and thirdly, in the 
mode of carrying them into execution. 

The motives are expressed in the preamble, and 
are detailed in these words : '' The Committee, im- 
pressed with the great difficulty, if not utter impoa- 
sibility^ under the present posture of affairs, to con- 
vey hither from Batavia the valuable produce of 
" India, have made it a subject of the most serious 
'' consideration, to find out such means as might 
tend to save, at least as far as possible, the cost of 
the said commodities; to attain to this end, they 
have at last resolved, under the present pressure of 

'' necessity i 
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necessity, to listen to various proposals^ relative to The 
^'tlie sale of such commodities. That these sales 



€t 



Amgmt IStb, 



might be effected in the best possible manner^ they im 
'^ have thought fit to authorize the commissioners of 
*' the first part to sell^ &c" In consequence of the 
difficulties of their situation^ it is^ that the Company 
listen to the proposals made by Mr. De Coninck, and 
sell to him a very large quantity of the most valuable 
commodities. — On these motives^ it is to be observed, 
that nothing could be clearer than the inducements of 
the seller; and sAso^thBtnothing could bemademare clear 
to the apprehension of the purchaser. In some cases, 
the neutral contractors may say, " We are not bound 
^^ to look minutely into the reasons of the seller. The 
Dutch have opened their trade; we may conjecture^ 
perhaps, that they have done this on account of 
'' the distresses and difficulties of the war; but we do 
not know it. There may be other causes, — a more 
liberal commercial policy may have been adopted ; 
we are not bound to look inquisitorially into the 
motives, whatever they may be." The neutral 
purchaser cannot in this instance resort to such pleas, 
because the very preamble of the contract states the 
motives, and declares that it is owing to the pressure 
of the war, and to no other cause. It has been argued, 
that the motive does ,not concern the buyers. '' That 
the motive of the sellers is nothing to the buyers,'* 
is laid down as a position true in the most unlimited 
extent. I think that is advanced a little too largely ; 
because if the motive is disclosed, it is possible that 
the duties of neutrality ^may, on the disclosure of such 
a motive, create some new obligations on the neutral 
purchaser, arising from his relation to the 6lber belli- 
gerent; 
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ine gerent ; the grand fundamental duty of neutrality 
Bwi MPdM^ j^ug^ i^t f^^ ig f^Qi lo relieve one beUigerent from the 

^•^Swk**' infliction ofhi8 adversaries* force, knomng the situa* 
tion of qffairs, upon which the interposition of his 
act would have such a consequence* Neutrals may 
not be bound to enquire very accurately ; but if 4t 19 
clearly declared^ either by the fact itself, or a fortiori, 
by express acknowledgments, they are bound to take 
notice of it, and regulate their conduct accordingly. 
If one belligerent is in a state of distress, created by 
the superiority of his enemy^ and on that accouot 
gives invitations to neutrals, for other pretended rea- 
sons, it is not necessary for me to s0y, hoiy far the neutral 
is bound to scrutinize the truth of tl|ose reasons, and 
to decline, in all cases, a beneficial invitation upon 
his own private surmises. But if a belligerent come, 
and say, '' 1 am in the utmost distress ; qny enemy is alL- 
powerfiil ; without your assistance, I am a lost man;'' 
in such a case, it is an invitation, which he is mani- 
festly not at liberty to accept. He cannpt afford such 
assistance, without being guilty of a direct interposi- 
tion in the war. Nor does at affect the justice of the 
case at all, that such assistance is not given gratui- 
tously : Though done luerandi causa, it is not less an 
unlawful interposition. A man does not send con- 
traband, out of pure love of the enemy, but with a 
view of obtainiag advantage to himself, from the re^ 
lief of the enemy's distress. If it is a sound principle 
of the law of nations, that you are not to relieve the 
distresses of one belligerent, to the prefudiee of ano- 
ther ; any advantage that you may derive from sueb 
an act, will not make iit laiyful. The adversary has 
a full right to destroy his commerce.*-^By bis omi 

confession. 
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confession^ the adversary is effecting this; he has the ^^^ 
power, as well as the right, and you are not, from a 



prospect of advantage to yonrself, or from any other ^•^JJo^^ 
motive, to step in, on every cry out for help, and 
rescue him from the gripe of his adversary. 

Another argument ui^ed, is, '^Tbat Mr. De Coninck 
knew nothing of this, that the preamble was merely 
thrown in to justify the Committee to the original 
Company, and that it is so described, in a letter from 
the agent of Mr. De Coninck, in which he says, — From 
the novelty of the engagement, they have been in- 
duced to enter their reasons in the preamble. As the 
motive is a matter perfectly indifferent to you, we 
have suffered them to insert for their vindication what- 
ever they may think proper." According to this repre- 
sentation, the distress of the Company had never be^n 
in the contemplation of De Coninck ; the mention of 
it viras merely thrown in by others, when all was set- 
tled and arranged, and bad never before presented it-^ 
sdf to his view. In answer to this, it might be suf- 
ficient to dbserve, that Mr. De Coninck does not exe- 
cate the contract, till after this declaration ; and that 
tlie execution of the contract is to be taken as the real 
oommencement of the business ; all before was nego- 
ciation, unfinished negociation ; there were no pre- 
ceding articles to bind him ; so that at any rate he he- 
gins the business, knowing its real foundation. But, 
fiirther, it is to be recollected, that some letters 
of Mr. De Canimek have been brought in, which 
were written to Mr. Vbute, his agent, at AmHer- 
dftift, disclosing the commencement and progress of 
these negociations. From them, k is perfectly clear, 
that Mr. De Coninck knew extremely well, not only 

the 
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^ The the distress^ to which the commerce of Holland was 
reduced by the maritime . superiority of the enemy^ 
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^"^^Sos!^' but also that the pressure inflicted ou that commerce^ 
was the actual motive^ which induced the Batwoian 
Committee to enter into this contract. 

r«) Utter to The letters of Mr. De Coninck (a), contain the 

Yoate, at Am- ^ ^ '' 

^erdMD^6th following passsgcs : *' We write to you concerning 

" the immense accumulation of merchandizes, which, 

owing to the present war, so fatal to your East India 

Company, we incline to think, must at this time 

be at Batavia, for want of the means to bring them 

" to Europe. We propose to treat with them for the 

(») Letter to " ^^^ thcrcof." '* (6) We are the more disposed 
ttB^sdSept. crjQ tijinj^ tjjj^t jljgy ^ill i^ gQ inclined to sell, as 

" that trade is, as it were, entirely ruined for Holland, 
'' at this present time, by the almost insuperable 
** obstacles thrown in its way, and which we think 
'' more likely to increase than diminish/' In a 
cc) Letter, 15th subscquent letter (e), adverting to two other plans, 
Oct, 1796. ^^^ ^f neutralization, which Mr. De Coninck disap- 
proves as dishonourable — the other, of getting the 
produce by means of private trade, which he de- 
clares to be inadequate to the occasion, and exposed 
to insurmountable obstacles.— Censuring both these 
plans, as offered by projectors, to enrich themselves 
at the expence of the Company, Mr. De Coninck 
writes : '' It is very plain, therefore, that your 
*' Company will be induced to abandon that plan, 
'' and try to find out other means of securing to 
'^ themselves, if not the goods in specie stored up at 
'' Batavia, at least the value of th^m, and by means 
r^5th Not. '' of real sales effectedin Europe.'* " (d) The deplora** 

ble situation of your East India Company, and the 

impossibility 
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ittipossibility they are under of brinfirins:^ tbemgelves, ^ The 

to Europe, the immense produce accumulatmg 

yearly at Batavia, and which will be finally spoilt -'"*I^^^» 
'' and corrupted, ought, with many other considera- 
''tions^ to induce the Committee to enter into our 
^ views, and prompt them to agree to a real and ef* 
^ fective sale. In case of a continuance of the war^ 
what course must the Committee take ? If they 
persist in not selling the goods accumulating yearly 
at Batavia, the longer they put off the sale, the . 
longer they postpone the opportunity of procuring 
the money they stand in need of. // there were 
the least appearance of peace taking place, it would 
'' neither suit us to make the intended purchase, nor the 
^' Company to agree to it.** To the same effect, are 
the letters of Messrs. Vbute, the intermediate agents at 
Amsterdam. ** After a conference of nearly four 
'' hours, we have so far carried our point as to pre- 
vail on them to admit the foundations and the prin- 
ciples of your letter; they have in consequence 
agreed to treat with you concerning the sale of a 
quantity of merchandize deliverable at Batavia; on 
''condition however, that the quantity may not be 
of small extint, but on the contrary, of a sufficient 
consequence to justify the transaction, and the Com' 
pany*s deviating from their usual mode : by which 
means they may have the prospect of procuring by 
such a sale a pretty considerable sum of money, of 
which they stand in need." These are strong and 
remarkable passages, — What is their real meaning ? 
Is not the meaning this : '' I prove to you, that you 
'^ cannot extricate yourselves by the modes usually 
VOL. IV. K '' resorted 
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R ^**«G "I'^sorted to, private trading will not do, neutral^ 

■ . ^' izing will not do : There is no help for you, but 

-'•^^g^' '' *"^ "*y project ; you arc fallen men, if you do not 
'^ dose with it." Can there be a more direct offer 
to aid an enemy, founded upon the very ground of 
his distress ? Can this be considered any otherwise 
than as an act of relieving a belligerent— and, from 
a knowledge of his situation ? Is it not even to run 
before any invitation from the distressed belligerent, 
and to press upon him, beforehand, the means of safety 
and deliverance ? Is it not to say. You, the belligerent, 
are imprisoned ; we have the only key by which you 
can be enabled to escape. — Give us a good bargain, 
and, by our aid, you shall laugh at your baffled 
adversary. Looking at the admitted foundation of 
these contracts, I should contradict every idea of neu- 
tral duties, which either legal education or reflection, 
has conveyed into my understanding, if I could hold 
them to be consistent with those duties. It is impos- 
sible not to say, that such contracts are radically and 
fundamentally vicious, in their original purpose and 
intention. 

Then let us look to their substance. Their sub- 
stance is to sell in Europe, these goods imprisoned at 
Batavia. The first contract was to the amount of 
ten millions of florins, enlarged aftervmrds to fifteen, 
and finally to nineteen millions of florins : The first 
requiring 10,000 tons of shipping, or about twenty 
ships, as they compute in their letters to their agents : 
The second half as much more, and the third, 
something less, requiring in the whole, about 19,000 
tons of shipping, or about thirty-eight ships : The 

articles 
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articles were to consist of all the products^ even the „ The 
most valuable pecuha of the Company — spices^ which ........__« 

are held by the most jealous monopoly, and vrere ^"^l^""* 
never, from all the information I am able to collect, 
permitted to be sold to foreign European traders. It 
has been argued, that in this particular cargo of the 
Rendsborgy there vras but a small quantity of spices. It 
was merely accidental that there was not more in this 
ship, owing to an existing deficiency in the stores of 
that nature at Batavia, as the contract includes a 
very considerable quantity indeed. 

It is no express term of the contract, that the 
goods should be brought to Europe ; but it is pretty 
dear, that the Dutch Company engaged upon that 
understanding. Mr. De ConinckB letters impress upon 
them the absolute impossibility of bringing this pro- 
duce, themselves, to Europe. The prices offered, are 
calculated upon the basis of the European value of the 
goods. It is besides a remarkable fact, that the Dutch 
East India Company insert in the contract some com- 
modities not named by the purchaser, because, say 
tbeyj '* they are generally current, and will sell well 
in our markets/* that is, in the Dutch markets ; so 
that the investments are made not only with a view 
to the European markets generally, but to the Dutch 
markets themselves specially. 

The first observation that occurs, on the substance 
of these contracts, is the magnitude of the specula- 
tion. It has been argued, that the magnitude is of 
no consequence : It has been asked, where will you 
assign limits ? It may be diflScult to lay down the pre- 
dse bounds, where ordinary commerce ends, and ex- 
tiaordinary speculation begins. It is all relative. — But 
it may not be difficult to judge of a particular trans- 

K 2 action 
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Tbe action, wlietlier it is an adventore in the ordinary 

RSMIMBOBG. • i» 1 11 

proportions of even a large and extended commerce ; 



''"ISw!**'' ^^ whether it is not so gigantic, and so much exceed- 
ing all credible bounds of trade, as to shew^ that it 
has an unnatural origin— arising out of something 
more than commercial relations, out of existing poli- 
tical situations and views,. and framed with an atten- 
tion to political consequences. Suppose, for instance^ 
that a merchant should, at the beginning of a war, 
contract with a Belligerent for the whole produce of 
a colony during the war ; That must, I think, be held 
to be an illegal contract, because done evidently with 
the intention and consequence of placing that part of 
the Belligerent's dominions, as to its productions^ out 
of the reach of war, and in a state of perfect security, in 
fraud of the rights of the other Belligerents. If this 
could be allowed, the contract might be extended still 
farther to the whole commerce of the enemy. Such a 
contract never could be held legal, although, at the 
same time, it might be difficult to assign a reason, why 
in peacethisshouldnotbelegal, if it were possible. The^ 
illegality, in fact, arises from its being a contract in con- 
templation of war, and which never could have existed 
at all, but as an insurance from thcpressuresof the war, 
and with a view to evade the rights that arise out of war, 
and in fraud of the Belligerent — ^to which consequences 
the Neutral could not be blind. As to the effect of 
such a contract, it would make no great difference, 
whether it was indefinitely framed, so as in terms to 
include the whole commerce, or whether it specified 
particular large quantities, which might still be so 
large as to compose nearly the average amount of 
that branch of the enemy's trade. In proportion as 
the contract approached to this extent^ it would ap- 
proach 
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proach towards illegality ; It would acquire a politi- The 
cal character ; The neutral contractor would no longer '^■^'"^■®~'-_ 
be the private merchant of his own country, trading in ^'^^*''* 
common with others, but he would be the great public 
and political agent of the Belligerent, in such a trans- 
action, acting for his relief under the pressure of his 
enemy. 

In the present case, the whole estimate amounts to- 
wards two millions sterling, or about 1,700,000/. 
How much that is short of the whole produce of the 
settlement, during the time which the contracts take 
up, is more than I am able to determine : Indeed it is 
not easy to say, how long the contracts might be sup- 
posed to continue, because they seem to grow out of 
each other, with great facility, and in pretty rapid 
succession. Mr. De CbnincA engages with Dunlzfeld 
and Co. for a large quantity of shipping, from an ap- 
prehension that it might be wanting, and then this 
contract for a greater quantity of shipping, is made a 
reason for an application to the Company to enlarge 
the contract with them for more produce. An 
agent is then sent to India, to engage more shipping ; 
and again, after that contract is effected, another 
application is made, for a still farther enlargement 
of the contract with the East India Company. I 
see no reason why it might not have received still 
farther extension, or why the same inducements con- 
tinuing, of the necessity on one side, and the extraor- 
dinary profit on the other, these engagements might 
not have been renewed, and continued to the end of 
the war ; since Mr. De Coninck himself says, '' that 
the occasion for this traffic was more likely to increase 
than diminish.'' Without possessing means of ascer- 
taining the amount of the annual importation of the 

Company, 



134 CASES DETERMINED IN THE 

The Company^ I see^ that the number of ships y«trly Mflt 
— *"''*^*^' from Europe, is stated^ at about 28 or 30 ships^ of 
^"iSSsL^* which a smaller number returns. Mr. De CaninclfB 
first contract was for twenty ships^ and afterwdrds for 
ten ships more, in the very same year, all of which 
were intended to return ; if so, the importations into 
Europe would .not, I presume, fall very short of the 
usual importation of the G>mpany. In the degpree, in 
which it approached towards it, it would approach 
towards a total devolution and transfer of the Com- 
pany's trade to the European market — So much as to 
quantity. 

Is it not also a transfer of the enemy's European traf- 
fic, with respect to the quality of its objects ? I take it to 
be certain, that spices and other fine articles are secured 
to the Company by its monopoly. It is possible, that in 
some few instances, articles of this sort may have ap* 
peared in other instances, and may have been restored^ 
as the case of the West Capelt cited in the argument. 
Such cases may have passed, before the nature of the 
trade was well understood ; but a case of this kind^ 
in no degree answers the description of the present 
case. Here is an adventure, in which the Company 
surrenders its privileged trade, to an immense extent : 
It makes De Coninck the Dutch East India Company, 
pro hac vice ; he is the privileged representative of the 
Company, bringing home their spices, non sua poma, 
not in his proper character of a neutral merchant, 
but as the entire substitute of the Dutch East India 
Company. — I observe in the books, that may be con- 
sulted on this subject, that the Dutch Company pay 
no duties of exportation at Batavia, because, it is 
said, '' that would be the Company's paying to them- 
selves." How stand Mr. De Coninck's ^oods under 

the 
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the agreement? It in expressly stipulated in one arti- "rh^ 
cle, '* that his goods should pay no duties/* It is ar- ^ ' ■ 

goed '' that this was done to preserve simplicity in the ^^^ 
acGoiints^ and that it comes to the same thing, as the 
dotiea were calculated in the price." Is this proved by 
the ratio of prices ? On the contrary, the letters ex- , 
pressly state, '' the prices to be lowly calculated^ on the 
basis of a peace price^ because it was possible that a 
peace might intervene." It can hardly be, then, that 
the export duties should have been charged in the 
price^ because the Company's goods which came to 
Europe, paid no duties of exportation. Again^ it is 
described in the correspondence, to have been the ob- 
ject^ to save the cost, that is, the prime cost, as I con- 
strue it — the expence of raising or purchasing the com- 
modities ; not a word is said of duties, which would 
naturally have formed an addition to the cost, if in- 
tended to be included. I am of opinion therefore, that 
in this respect also^ in the nature as well af in the extent 
of the contract, the peculiar rights of the Company 
were transferred to Mr. De Coninck, and that he is to be 
considered, in this transaction, not in the character of 
a Danish merchant, but here again as the agent and 
representative of the Dutch East India Company. 

There is another circumstance, which is not un- 
worthy of notice, as illustrative of the nature of this 
undertaking. In the contract with the different ship^^ 
which are to be employed in this service, Mr. De Co- 
ninck stipulates, *' that they shall not be subjected to 
greater expences, than the ships of the Dutch East 
India Company are accustomed to pay.'^ It is clear 
from this article, that these ships were expected to en- 
joy at Batavia, all the exemptions of the Company's 
ships. The charges of the cargo are to hie borne by 

the 
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Tbe^^^ the freighters^ and those of the ship by the owners^ but 
with a provision^ that^ '' if greater disbursements are de- 

i90i. roanded for the ship^ than are usually paid by the Dutch 
East India Company's own ships^ such disbursements 
shall be for the account of the freighter^ but without 
deducting from the freight/' I cannot but infer from 
this expression, that Mr. De Coninck did expect^ by 
virtue of his agreement, that more toauld not be de- 
manded ; and that if any such demand was made, it 
would be only by the mistake or perverseness of the 
Company's servants in Batavia, which might easily be 
rectified in Europe ; for.it is not to be conceived, that 
be would engage to pay the same freight at all adven- 
tures, whether he was loaded with foreign duties or 
not. All this looks like a handing over to Mr. De 
Coninck, pro hac vice, of the peculiar rights and privi- 
leges of the Dutch East India Company — an appoint- 
ment and surrogation of him, under circumstances of 
dire necessity^ as a substitute and representative of 
that body. 

It is arguedj that '^ Mr. DeConinck had no monopoly/' 
because other ships have appeared to have been 
trading there, on the account of private merchants.'' 
But it is to be remembered, that Mr. De Coninck in 
bis letter represents this trading of private unau- 
thorized merchants as practicable only in a very 
precarious and limited degree — not much beyond 
what may be supposed to have existed before^ in the 
shape of private and irregular commerce. So that 
the Company*g trade, may be conveyed very consist- 
ently with this exception to Mr. De Coninck; for no 
monopoly, so understood as to exclude all trade, ever 
existed in practice, on the part of the Company it- 
self. There is besides a circumstance too significant 

to 
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to be overlooked in a letter, of bis agents (a) in we 
India, directed to Mr. De Coninck in Europe, and dated ^""T!"' 
29 ^tiff. 1798. They complain of the private trade ^^• 
carrying on at Batavia, and the interposition of slrag- swcbiHuf °** 
gling adventures^ which come, and run off with the 
profit, which ought to belong to them ;" and then ob- 
serve '' we think it might be prevented, by the prohi- 
bition mentioned in our Principal's letter of the 5th of 
March, respecting the exportation of Batavia pro- 
duce with no other ships than those of our Principal ; 
and then these Bengal speculators would be obliged to 
come to us for freight; we have not yet seen, or 
heard, of such a prohibition taking place/' From 
this passage it appears, that Mr. De Coninck had medi- 
tated, if not applied for, an actual monopoly ; whe- 
ther the application was actually made, or with what 
success, does not appear, for none of Mr. De Coninck* s 
letters to his agents or supercargoes in India are 
produced. It is not to be inferred, that he did not 
apply, or that it was not granted, merely because the 
agents in India had not yet heard of it. They re« 
peatedly inculcate the necessity of it : They talk of a 
resolution of the Government in their favour, which 
they hope will produce great effect on foreign ships. 

Upon this view of all these circumstances relating 
to the contract, it is diflBcult not to say, that it was, in 
effect, a handing over of the peculiar privileged com- 
merce of the Dutch East India Company to this 
House, with the difference only of the goods being 
to be carried to Copenhagen. Gein it be said, that Mr. 
De Coninck is in such a transaction carrying on the 
trade in the mere ordinary character of a Danish 
merchant ? Is he not exercising the peculiar and ap- 
propriate 
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'nie propriate privileges of the Dutch East India Cosh 
ji^^^^i^^ pany ? These privileges are thrown into his kp for a 
^^ ' valuable consideration indeed^ but still it is the privi- 
leged trade of the Dutch East India Company, car^ 
ried on upon such a footing, as was allowed to no 
other man, or body of men, but that Company. 

It is no matter of surprise, that the Committee jfdt 
the necessity of apologising in the preamble, for such 
a total transfer of their rights to a foreign merchant. 
I observe, that the servants of the Company in In^ 
seem to have viewed the undertaking with great jea- 
lousy, as a strange mode of doing the business, not of 
Mr. De Coninck, but of the Company itself. '^ We 
^' could not have expected, say his agents in BataxAa, 
^ in a letter of 4th\^jm2 1798, to have met with so 
many unpleasant circumstances; in every way we are 
unable to come to a good understanding with the 
Company's servants, from the highest to the lowest, 
for they get nothing by us, but are deprived both of 
their privileges and fees. The expedition is suspeetoi, 
and we are looked upon, rather as spies of the Com^ 
'' mittee, than as supercargoes to our Principal." 

In the next place, the mode, in which this con- 
tract is to be carried into execution, is by sending 
agents to reside in Batavia, as long as the contract 
might render their presence neceifiary ; and these agents 
seem to look with satisfaction to a protracted stay ; for 
M ^^i£ *^'' they write (a\ " It gives us satisfaction to hear you 
^ have increase your contract, we hope we shall en- 

joy this benefit, whilst the Government continues to 
deliver produce, and we have ships for it.'' The Go- 
vernor and servants must have received their in- 
structions, to attend to the requisitions of these agents, 

so 
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$(^ oonstitated the agents of this cnreat bouse of trade^ „ The 

at Batama. — Part only of the correspondence from . 

these agents is exhibited ; it is clear that a letter writ- ^^'^^^^^ 
ten by them on their first arrival, perhaps the most ma- 
terial, is not produced. The first that is produced^ of • 
the 25th Feb. 1798, is manifestly written after some 
residence in that place. No part whatever of Mr. De 
Comncks correspondence with them is exhibited, 
though, as I have mentioned, an important paper in one 
of them, relative to the absolute monopoly, is adverted 
to, in one of the letters from the agents in India. 
These agents are addressed to Messrs. JViin and Specht 
of Batavia, who have authority, in case of death, to no- 
minate other agents, on behalf of the principals, yet no 
correspondence with these gentlemen is produced. 
These agents are sent to reside in the country, daring 
the fulfilment of this gigantic contract, to carry on a 
rq^lar business of export, on the part of Mr. De Co- 
ninek — ^rivalling that, which the Dutch East India 
Company could have carried on by its Indian ser- 
vants". Is this house of trade, so settled in Batavia, 
and with such appearance of permanency^ a circum- 
stance totally insignificant, in fixing a Dutch charac- 
ter of domicil on this transaction ? I know, that a resi- 
dence of agents in the enemy's country, has not been 
bdd generally to impress the character of that coun- 
try, upon the transactions of principals resident in a 
neutral country, where the transaction itself has been 
in other respects peffectly neutral. The neutrality of 
the trade shall prevail against the eStct of that cir- 
cumstance. !6ut where the trade itself cannot claim to 
be so considered, and is carried on from the enemy's 
country, by agents representing the principals therein, 

it 
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Rtm^M. *' should seem^ that the mere personal residence of 
the principals elsewhere^ would hardly protect such a 

^■^^1^^* ttade, so conducted^ from being considered as the 
trade of an enemy. 

This is the view which I am inclined to take of this 
contract^ with respect to the motives which gave it 
birth, with respect to its substance, and the mode in 
which it is carried into execution ; and I collect the 
particulars which compose this general view, from the 
evidence, without calling in question the truth of 
any part of it as represented by the claimant. To a 
severe judgment, some observations might naturally 
occur on the evidence itself. No man can say, that 
the unnatural size and magnitude of the undertaking, 
does not throw something of a strong improbability 
upon it, as the undertaking of one single mercantile 
house, whatever its opulence may be ; and if oth^r 
individuals are supposed to share in it, the national 
character of those individuals might be an object of 
just curiosity. There is a great mass of correspond- 
ence produced, but the correspondence of Mr. De 
Caninck with his agents in India is wanting. The 
correspondence with Messrs. Neun and Speckt, two 
Dutch persons of importance in the colony, is also not 
produced. It has been said, the letter of introduc- 
tion was enough ; scarcely so, I think, considering 
the large part, which these gentlemen were to take, 
in superintending, advising, controuling, and no- 
minating, in case of vacancy, the agents of Mr. De 
Coninck, that were to be stationed in Batavia. It is 
scarcely possible that such functions should have been 
delegated on the one side, or accepted on the other, in 
so very simple and summary a manner, respecting a 

transaction 
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transaction of such enormous bulk and responsibility „ Tbe 
as this is. Another circumstance not entirely unworthy ■ 

of observation^ is, that the demand of payment is not ^"*I^|^» 
made on the part of the East India Company for these 
cargoes, though distressed for funds, till long, not only 
after the seizure, but after the term, apparently pre- 
scribed by the contract (a). These are circumstances, 
of which an adverse use might be made, by a judg- 
ment disposed to give unfavourable interpretations. 
But looking at the full attestation, which Mr. De Co- 
ninck has made, and to the explanations given by his 
counsel, I am not disposed to dwell on such points 
with particular jealousy. I take Mr. De Coninck*8 
facts upon his own representation, according to my 
understanding of the evidence ; I apply to those facts, 
what I conceive to be the law. The representation of 
fact is, that this is the execution of a contract between 
the belligerent and a neutral merchant, framed under 
an admitted and avowed knowledge of the distress of 
that belligerent, occasioned by the superiority of his 
adversary's arms — that it is a transaction founded on 
that distress, as the sole ground, on which the contract 
is professed to be entered into, on the part of the ene- 
my, and on which he is invited and urged to it by the 
neutral — that it is entered into, with a declared inten- 
tion, on the part of the belligerent, to relieve himself 
from that distress, and with a perfect knowledge of that 
declaration, on the part of the neutral merchant, who 
not only acts upon that declaration, but himself urges 

(a) In the first contract the payment was to be made, one 
moietj at three months, — the other moiety at six months, after in- 
celligence receUed of the goods being delirered at Balavia* 

the 
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Tiie the necesMty^ and represents ttiis contract^ as the only 
' mode which can afford any prospect of relief — ^Tbat a 
^*%jg^^ contract framed npon this basis^ is^ in substance^ a sub- 
stitution of Mr. De Caninck in the place of the belli- 
gerent^ with all the rights and privileges of a pecu- 
liarly favcHired corporation, belonging to the bellige- 
rent country— ^nd lastly, that the mode of its execu- 
tioUi is to be conducted by agents, stationed in the 
enemy's foreign settlements, where foreign mer- 
chants are not ordinarily permitted to reside, there to 
act as merchants, in the continued exportation of 
cargoes of immense value. 

These are the facts of the case— It will belong I 
presume to another tribunal to decide finally upon ' 
them ; but it'devolves upon^me, to exercise my judg- 
ment upon them in the first instance. I should be 
unworthy of the trust reposed in me, if I did not feel 
the painful caution, which the magnitude of the in- 
terests concerned ought to inspire. But if I judge 
rightly, it is rather the magnitude of those interests, 
than the difficulty of the question, which produces that 
effect However, meeting th.e exigencies of my duty, 
with the firmness it becomes me to collect, and under 
the support I derive from the knowledge, that any er- 
rors of mine will be rectified elsewhere, I must declare 
my conscientious judgment to be, that these contracts, 
so framed, and upon such views, are unlawful con- 
tracts, and that the property engaged in the perform- 
ance of them, is subject to condemnation. 
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THE FRIENDS, Bell Master. Dec iith, 



(Instance Court) 



THIS was a case on a demand for wages, oti the Harinen* 
part of a mariner who had sailed in the ship "S^^t 
from ^ev)ca8tley and had been captured and taken turedii^ £?~ 
out, and sent to France ; the ship being afterwards aoSVani^ to 
re-taken, and carried on to the port of destination. theveaerwas 

recaptiired,and 
broogtit to the 

Against the demand, it was contended — ^That the ffiSiSL^^**" 
right of 4be mariner, had become extinct by the ^agesnotdae. 
ca|itm«; that the freight ultimately earned, was 
earned by the siibsequent services of the crew, in 
which this man bore no share ; that he had foiled to 
perfovm his part of the contract, which was to return 
with the vessel. 

On the other side, Laurence. — ^There is no doubt 
that this man performed all the services in his power ; 
But the point of law is pressed against him : No deter- 
mination is produced on this question, and therefore 
we must advert to what appears to be the equitable 
principle of the case. By the services which had 
been performed, an inchoate lien was obtained ; but 
capture ensued : If the matter had ended here, the 
chum for wages could not be sustained ; but the whole 
interest being recovered, all the burdens before at- 
taching on the property revived. It is said, the man 
has not shared the benefit of the re-capture ; so much 
the more unfortunate his condition. He was carried 
a prisoner into France, and has suffered imprison* 

* mient. 
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FRnMos. ^^^^f i^ consequence of his connection with this ship. 
■ On what principle of justice can this additional cala- 

^isoi!^' mity be pressed against him^ to work a total forfeiture 
of the rights which had accrued to him. 

Court — What is the exact sum that is demanded. 
The argument goes only to wages up to the time of 
capture. 

[7%e King*8 Advocate. — ^The petition claims the 
whole.] 

Judgment. 
Sir W: Scott. — This is a case of private hardship 
arising out of the events of war. The question for 
me to consider is^ whether the law can afford the re- 
medy which is prayed. The engagement was for the 
run from JNewcaatle to London and back. The ship 

sailed on the 20th of , and was captured on the 

S2d of the same month, off the Spom Head, by a 
French privateer, when this man and others were 
taken out and sent to France. The ship was retaken, 
and arrived at London. It is said, that this man was 
captured in the service of the vessel ; so he was — 
but it was not in that capacity, nor on that account, that 
he was captured. He was taken as a British subject, 
liable, with the rest of his countrymen, to the hazards 
and hardships of war. The owners are not indebted to 
him on that account Nothing can be better settled, 
than that the act of capture defeats all rights and in- 
terests ; but it is contended, that the former interest 
revives upon the recapture. Unfortunately, there is 
a circumstance in this case, wiiich makes a material 
distinction, viz. that the claimant was not on board 

at 
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a( the recapture^ but had been sent a prisoner to The 

Prance, whilst the owner was obhged to hire another 

person in his place^ to work the vessel on the returned ^301.^' 
voyage. Under these circumstances^ the utmost that 
could be demanded^ with any shew of reason^ would 
be the small portion earned prior to the capture, two 
days' service, and that subject to salvage. Beyond 
this it is impossible to advance a pretension ; for what 
right can a person in captivity have, to demand the 
benefit of the labour of those, who carried the ship 
on to lAmdon ? or, still more,, of those who were hired 
in his place for the returned voyage. The utmost that 
could be demanded would be but the pittance of two 
(days' service, and that subject to a salvage, supposing ^ 
that portion of interest to be revived by the recap- 
ture. But I am of opinion, that this interest, too 
small perhaps to be the proper object of a litigation, 
is not legally revived in favour of this individual, by a 
recapture, which in no degree restored him to his con- 
nection with the vessel ; although' the misfortune of 
his captivity may well entitle him to the kind consi- 
deration of his owner. 



T 



THE HOOP, MoRREL Master. %\7n, 

HIS was a case, on a demand made against the Demand 
- Marshal, to recover the value of a long boat, Maimhai, for 

, . - , .- - , . J reparation of a 

and best bower cable, lost whilst the ship was under lowtuttained 

Dypillace, 

his custody. ^"JI"* "« p~- 

•^ .^ . M*«-i»i LJi. perty was under 

Swahey slated— Thni the affidavit of loss had been fiumrtody.- 

■ ^"^ 1 1 V! ranted. 

communicated, and prayed, that the Court would 
decree the Marshal to account for the articles which 
were missing. 
VOL. IV. L For 
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Th^ For the Marshal no appearance was given, but the 

,■ Deputy Marshal said, that though not particularly 

^Im^' instructed in this case, he could say generally, that it 
was not in the power of the Marshal entirely to 
prevent depredations that might be made, whilst the 
property was in his custody ; that his fees were 
too small to enable him to provide means of abaolate 
security. 

Court — It is not proper, that such a compTamt 
should be left, without an answer being returned to it 
on the part of the Marshal. The credit of the Ck>urt 
is concerned in the safe keeping of the property 
under its protection. If any such property is lost^ 
it is at least the duty of the Marshal to be prepared 
to shew that it was not lost by ainy default of his. If 
the fees of the Marshal's office are not sufficient to 
enable him to provide means of security, it should be 
« represented to those who have authority to increase 
them ; but it is not a time to rely Upon such a plea, 
when property under his keeping is alleged to have 
been already lost. As the statements of these affida- 
vits are not contradicted, I shall decree as prayed. 

Swabey. — As no answer has been given to the peti- 
tion, I believe I am entitled to apply for the costs of 
the petition. 

Court. — I am bound to decree that aIso» 



THE 
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THE FRANKLIN, Goodrich Master. Dec isui, 

' 1801. 

rjlHIS was a case of a British ship and cargo, bound ^^^^^^ 
A ostensibly on a voyage from Liverpool to Naples, SSf'iSfi^ from 
but captured much out of that course, whilst going Pt^ofXene- 
actually into a Spanish port in the bay of Biscay. "JI; ^'t^i^^r- 
Fartber proof had been directed to be made of the l^^^l^^i 
property, and of the destination. Proof was now f£l?d{!iS?** 



property, and of the destination. Froof was now f~^Si«ire? 
brought in, consisting of the affidavits of British mer- f^^^^n 
.cbants^ asserting the destination of their goods to 
•Jfaples. Their letters of orders and advice being 
also produced, the proof was held sufficient, and the 
property was directed to be restored. To account 
for the deviation into a Spanish port, it was stated in 
an affidavit of the master, '^ that he had met with 
bad weather; and that, the sliip becoming leaky, he 
nvas compelled by his crew, to make the nearest land." 
In opposition to this account, it was stated on the 
other side, '^ that the ship was not in a bad condition ; 
that she was after capture brought to Jersey without 
difficulty or danger." 

On the part of the Captors, The King*s Advocate 
and Robinson argued — Salvage at least is due ; since ^ 
the captors have evidently rescued the property from 
going into the hands of the enemy. If the account 
be true, that the destination was really not to Spain, 
the owners by this deviation would have sustained a 

L 2 loss 
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_ The loss of a very valoable carffo. Whether it was owinr 

FMAWKLIir. . ./ O " 

to a fraudulent purpose of the Master^ or to the as- 



^soi!*' serted djstress^ the peril was equally great to the own- 
ers : The salvors have been the means of preventing 
the property from falling into the hands of the enemy> 
and are entitled to salvage. 

On the part of the Claimants, Arnold and Stoabey 
contended — ^The captors having persisted to pro- 
ceed against this property as prize^ cannot now in 
reason on being defeated in that demand^ turn round 
and present themselves as benefactors to the clairoantB 
of this cargo. Much expence has been incurred by 
these proceedings^ and the claimants have been much 
injured by the previous misconduct of the captors^ and 
their obstinacy in persisting to carry the ship to Jier- 
s^, instead of bringing her« as was requested by the 
supercargo^ to Falmouth. It was farther contended, 
in point of law^ that the act of rescuing a ship merely 
by preventing her from going into the port of an 
enemy^ was not a service for which salvage was due ; 
WEI Navarro, and the casc of the El Mtvarro{a) was relied on, in 

^]^\^E^iJ which such a demand had been rejected. 

■ 

In reply, the King^s Advocate and Robinson. — ^The 
* complaint of the claimant depends entirely on a sup- 
position, that there was no cause of capture, and thiLt 
there was nothing to justify a seizure as prize. Having 
seised as prize, the captors were perfectly at liberty to 
return to Jersey, being their own port — a restriction 
to which cruizers were anciently enjoined in all cases to 
conform. It is no objection against a claim of salvage, 

2 that 
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that seizure had first been made with other intentions. Tiie 
Soppose a ship under enemy's colours^ and in great dis- *^"*''' 
tress: If a cruizer goes up^ and retakes^ and after- Dwisth, 
wards finds that it was a neutral vessel, which had 
been captured by the enemy, (for the recapture of 
which no salvage is ordinarily due), would not a 
salvage of distress be demandable ? The real benefit 
in the present case, is great and substantial. If it 
is not in strict technical consideration to be deemed a 
case of legal salvage, the Court will at least ' allow 
something nomine expenaarum, for the time and la- 
bour employed in bringing this valuable property to 
a place of safety. 

JVDGMSNT. 

Sir W. Scott, — The first question now before the 
Court is, whether the captors of this ship and cargo, 
can entitle themselves to be considered as salvors? 
On their part^ two kinds of salvage are claimed : Firsts 
a military salvage, as it may be termed, in rescuing 
the property from the enemy ; and secondly^ a sal- 
vage^ in preserving it from distress, and peril of the 
aea. The vessel had met with bad weather, and 
bad sprung a leak, and was at the time of capture, 
found very near St. Andero, intending to go into an 
enemy*s port, for the preservation of the lives of the 
crew. Whether the danger appeared so great to the 
privateer may be doubted, as it has turned out^ that 
with the aid of a few more hands, they kept the ship 
eight days longer at sea, and at last brought her safely 
into a port of Jersey. There might therefore be a 
reasonable ground of enquiry^ whether the distress 

alleged. 
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The alleged^ was a bond fide distress ; and whether the ship 
and cargo, were not actually going as the property of 



^woK*** iJri^isA subjects to trade with the enemy. These ap- 
pearances did, in my apprehension, afford sufficient 
ground of a suspicion, and entirely remove all com- 
plaint against the privateers, '' that they acted impro- 
perly in bringing her in for adjudication*/' Their 
conduct has already been justified, by the order which 
has been made for farther proof. 

The next question that occurs is, whether military 
salvage is due, as for a rescue from the enemy? I 
think it is not. No case has been cited, and I know 
of none, in which military salvage has been given, 
where the property rescued was not in the possession 
of the enemy, or so nearly as to be certainly and inevi- 
tably under his grasp. There has been no case of sal- 
vage, where the possession, if not absolute, was not al- 
most indefeasible, as where the ship had struck, and was 
so near as to be virtually in the hands and gripe of the 
enemy. In such cases, the same hazard is incurred 
by the salvor^ and the same reason exists, to hold out 
a stimulus to recaptors. But in this case there was 
no enemy to encounter. The danger to the parties 
was contingent only, and though probable to occur, 
had not actually occurred. The case which has been 
cited in argument, does in point of authority apply. 
It was the case of a Spanish ship coming from New 
Orleans, ignorant of hostilities, which had lately com- 
menced, and going into the port of Bourdeaux, where 
she would undoubtedly have been confiscated. A 
claim of salvage was set up on the part of a British 
cruizer; but the Court said, '' No— the danger was 

some- 



1801. 
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Bomelhing distant and eventual ; you had no con- p^JJ^ 
flict to sustain^ as well might you demand salvage o^istk^ 
for giving the first information of a war. On the 
same principle^ a British man of war on the breaking 
out of hostilities^ might seize a whole fleet going, ig- 
norant of the war^ into an enemy's port, and set up a 
ckim of salvage against them.*' On the authority of 
that judgment^ the claim of military salvage cannot be 
sustained. 

Then it is said^ ^' if that will not support the claim, 
there is another ground — that of salvage from distress ;" 
to which it is objected^ that all plea of merit on this 
g^und is done away, by bringing the vessel out of 
her course to adjudication, and by other circumstances 
of .misconduct. As to the first part of this answer^ 
that the seizure was made alio intuitu, I should not 
be disposed to hold that sufficient to defeat the claim. 
If a capture is made with an intention of prize^ and 
the ship turns out to belong to a friend, there is no 
reason why the original but mistaken intention of the 
captor should defeat any salvage interest, that might 
arise from other circumstances in the case. 

The next question is^ whether the claim is defeated, 
by bringing the vessel so much out of her way. Cer- 
tainly^ if all the circumstances attending the original 
situation of this ship^ were to be put out of consider- 
ation^ the captors would appear highly blameable for 
bringing her back^ instead of helping her on her voy- 
age ; But the Court cannot forget^ that at the time 
of capture, the ship was actually going into a Spanish 
port, without any apparent excuse for so doings and 
without sufficient documents, of property on board. 

The 
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P^^ The captors bad a right to bring her in as a prize. 
■ In this point of view^ the bringing into Jersey, the 

''^SOL^' port of the privateer^ and as snch^ the most conve-^ 
nient port to the captors, was not improper. If this 
does not defeat the right, the Court has only to* con- 
sider, what is the nature of the service performed. 
It is that of sending on board a number of men, and 
bringing the vessel and cargo safe into port. This^ it 
may be said, is no more than an act of humanity ; so 
are all services of salvage, acts of humanity ; but still 
they are such as the policy of the law considers as 
entitled to reward. It is a service of putting on board 
fifteen men and taking out five ; that is, in fiict, of 
lending an additional supply of ten men, and bring- 
ing the vessel and a valuable cargo into a port of 
security, when both were going under a conceived 
necessity into a port of the enemy. It is a case of no 
very high merit, but I cannot say, it is a case in which 
no service has been performed. The convenience to 
the claimant is something diminished by bringing^ 
her to a distant port ; but, as I have said this is jus- 
tified by other circumstances, I must consider it 
in the same light, as if the property, which is very 
considerable (a), had been brought to any other port^ 
to which the parties would have had no reason to 
object. I shall direct the expences to be paid, and 
allow a salvage of 500/. 

(a) Apprabed ? aiue^ 30,000/. 
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THE LORD MIDDLETON, Montrie Master, ^^l^* 

THIS was a case of a recapture made by the ciaim of joiot 
. . ' . i.ii* 1. capture. — 

Mana privateer, m which a claim to a share m identity of the 

' venel not esta- 

the salvage was advanced on the part of the King's biuh^ claim 
armed cutter the Vtper, on an averment of being in 
sight. The facts were^ that the Viper being on a 
cruize^ a strange vessel hove in sight ; the Viper 
chased^ and came up^ and found it to be the privateer 
mMaria, the actual re-captor ; they then parted^ the 
cutter standing to north-west ; the next morning the 
Xord Middleton appeared in sight at a considerable 
distance ; the Viper stood to and recQunoitered^ and 
then stood off; the privateer came up in another 
quarter^ and by the use of her sweeps^ the weather 
being a perfect calm^ succeeded in getting up^ and 
took possession. It was not till some time afterwards^ 
that a claim was set up on the part of the Viper. 
All the witnesses examined from the Lord Middleion 
agreed, that the Viper, or an unknown ship in that 
direction, was seen from the Lord Middleton at the 
time of capture and four hours afterwards, but 
standing on a contrary course. 

On the part of the Viper, The King's Advocate and 
Robinson — The Viper was actually in sight, and seen 
by the enemy at the time of capture ; this is the cir« 
cumstance, which is always considered as most mate- 
rial to establish a case of constructive assistance ; in 
opposition to what is alleged, '' that she was standing 
in a contrary direction^" it is to be recollected, that 

there 
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« 

TiM there was an entire calm at that moment, and there* 

MiDDLBTov. fore that no elongation of the vessel's course took 

^j^"" place^ by which the prospect of assistance could have 

180S. iieen at all diminished. 

On the other side, Laurence and Swabcy. 

Judoment. 

Sir W. Scott. — I think the claim on the part of the 
Viper, cannot be sustained. It is hardly necessary to 
y- state^ that in cases of this sort the burthen of proof 
lies on the party setting up the claim of joint capture. 
The witnesses examined in preparatory, say only^ 
''That there was a one-masted vessel in sights at a 
great distance, but that they did not know what she 
was." An allegation has been given in^ on the part 
of the Viper, stating, that the Viper was on a cruize 
off Belle Isle, and on the 22d June came up with the 
Maria, and stood off again to the north-north-west/' 
berng^ as it appears, employed in carrying dispatches 
to Lord St. Vincent. From this circumstance, a pre- 
sumption arises, that she would use all the expedition 
possible, in pursuing her own course. Th^ next 
rooming, this capture was made ; and the first ques- 
tion is. Whether the Viper is the vessel that was seen 
from the captured vessel? — ^whether the identity of the 
Viper is proved ? If any witness had been examined 
from the Viper, under release, who saw the whole of 
the chase, that might have proved this part of the 
case ; but no such witness is produced. The fact of 
identity is left entirely bare, and destitute of proof. 
The witnesses examined, from the captured ship, say, 
'' That they saw, from on board the Lord Middkton, 

a vessel. 
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a vessel, at a great distance, but that she could hardly* The 
be seen on board the privateer. They saw a ship at middlcto*. 

a great distance^ but whether it was the Viper, or ' 

not^ they cannot say. Nothing takes places to ascer- isos. ' 
tain the identity. The Viper does not come up, but 
pursues her course ; and it is not till some time after- 
wards, that, on meeting the Maria again, a claim to 
share in this capture is asserted. The identity is left 
to be made out by inference^ which is not the way 
in which so material a fact ought to be established. 
But if that fact was proved, allow'ng the Viper 
to have been the ship in sight, — still, when I take into 
consideration that she had before reconnoitred this 
vessel, and had actually stood off on another course ; 
without laying down any general rule to govern alt 
cases of ships steering a contrary course, I may ven- 
ture to say, that to pronounce for the interest of such 
a claim as this, would be to carry the interests of joint 
capture to a greater extent, than has ever yet been 
done. There is no animus capiendi even to be 
presumed in this instance. It is a much stronger case 
against the title to share, than that of ships uncon- 
scious of the capture, which is going on, or of ships 
steering only by accident a contrary course.-* 7%t« 
is a case of voluntary and deliberate dereliction. On 
both these grounds — That the identity is not proved ; 
and secondly. That the claimant in joint capture had 
actually reconnoitred, and relinquished all purpose of 
making a capture, I am of opinion, that this claim 
cannot be sustained. 



THE 
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jm.m,, THE ELEONORA CATHARINA. 

JloDz. 

Kreagh Master. 

^S& ^ r I iHIS WM a case of a Russian ship, taken on a 
oftS^^MeT^ J. voyage from Archangel to London by a French 
^n^^ privateer, and retaken by a British cruizer on the 
^*«~ft« 7th December 1800. 



oTcmiled. 



On behalf of a claimant of part of the cargo, 
Robinson contended, — ^That salvage on the recapture 
of neutral vessels had been allowed during this war^ 
on particular grounds only, and in deviation from the 
former practice. That the special reasons for this 
alteration, stated by the Court in the War Owskan, 
[2d Adm. Rep. p. 299.] were the irregular and ra- 
pacious proceedings of the French cruizers, and the 
French Courts of Prize ; under which, it was almost 
morally certain, that every vessel would be con- 
demned, without respect to the rights and privileges 
of a neutral character. That in this case, the same 
reasons did not exist ; since it had appeared, that a 
more regular course of proceeding had been restored; 
and more especially, since this capture was made sub- 
sequent to the convention between France and Russia; 
under which it could not be supposed, but that the 
interests of the Russian merchant would be protected. 

On a suggestion. That a quantity of oil had been 
thrown overboard, to lighten the ship in a state of dis- 
tress, it was prayed, that the Court would direct an 
average restitution to be made pro rata of the whole 
property. 

Judgment. 
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The 
liLBoiroiu 

Judgment. ' catiuwma. 



Sir W. Scott. — It is certainly true^ that the stand- jm. isth, 
ing doctrine of the Court has been^ that neutral pro- ^ 
perty, taken out of the possession of the enemy^ is 
not liable to salvage* It is the doctrine^ to which the 
Conrt has invariably adhered^ till it was forced out 
of its course^ by the notorious irregularities of the 
French cruizers^ and of the French government, 
which proceeded^ without any pretence of sanction 
from the law of nations, to condemn neutral properly. 
On these grounds, it was deemed not unreason- 
able, by neutrals themselves, that salvage should be 
paid, for a deliverance from French capture. The 
rule obtained early in the war, and has continued 
to the present time. It is said, that a great alteration 
has taken place in the French proceedings; and that 
we are now to acknowledge a sort of return of '^ Sa- 
iumia Regna.'* This Court is not informed, in a 
satisfactory manner, that any such beneficial change 
has taken place in the administration of Prize Law in 
the tribunals of France; and therefore it will continue 
to make the same decree, till the instructions of the 
Superior Court shall establish a different rule. As little 
can the Court attend to the capricious and fleeting 
politics of Russia, at that period, under which, it is 
said, this property would have been protected. They 
were, probably, unknown at the time; or, if known, 
it is not very likely that they would have availed the 
claimants, who were bringing a cargo of oil, tallow, and 
hemp to this Country, which was then to be taken, 
under such a situation of affairs, as the common enemy 

of 
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The 

ElBCniORA 

Catsakina. 

Jgn. liUiy 
1803. 
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ofRusfda and Prance. With respect to the oil, which 
is said to have been thrown overboard, it inust be re- 
ferred to the registrar and merchants, to report, whe- 
ther any or what part of this oil was thrown out, for 
the benefit of the ship and the rest of the cargo. 

Salvage decreed. 



,^011. ISthf 
1802. 



C4MitrEbaDd— 
Ezteilt of the 
rrlaxatioD on 
thb ■ubject.— 
Hemp, to Jm- 
tietdam^ the 

Srotfoce of 
tuffis, and the 
property uf a 
RoMian mer- 
chant, not CON- 
trabamd—tiX' 
thoQ|[h not on 
board a RuttUm 
$kip^ but taken 
in the vemel of 
another coun- 
try. 



THE APOLLO, Bottcher Master. 

THIS was a question respecting a quantity of hemp, 
being the produce of Russia, and the property of 
a Russian merchant, taken on board a Prtis^uin ship, 
on a voyage from Liebau in Courland to Amsterdam. 
For the Captors, the King's Advocate and Robinson, 
— Hemp is now, by the law of nations, considered 
as contraband^ unless protected by the particular re- 
laxations which have taken place, or by special arti- 
cles of treaty. The hemp in question is not so pro- 
tected, but stands on the general footing. The re- 
laxation which has given greater privileges to neutral 
commerce, was introduced in favour of the exporta- 
tion of the produce of neutral countries, being also the 
property of the merchant of the exporting country, and 
exported msAtps of that country. Where either of these 
circumstances are wanting, articles of a contraband 
nature revert to their general liability to confiscation. 
In the present case, fhe hemp is not so documented, 
as to shew it to be even the property of the exporting 
country : It is described, only at large, " as neutral 

*' property !" 
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'' property !" Under that description^ it might be the a^SL. 
property of a Danish merchant^ and as such, would 



be contraband, by the direct terms of the Danish '^'^ijoi^ 
treaty. On this fact, at least, farther proof must be 
exhibited. But, independent of that fact, it is sub- 
mitted, this hemp, is confiscable — as not being exported 
in the ship of the exporting country. The relaxation 
Mras introduced, principally in favour of the navigation 
of neutral countries : It was accordingly required^ not 
only that the cargo should be the produce and the pro- 
perty of the exporting country, but also that it should 
be exported in the bottoms of that country. In the 
Jonge Pieter (a), which was a case of hemp, the pro- 
perty of Prussian subjects, exported from Koningsberg ^i^jaiil^' 
to Bourdeaux, on board a Dutch ship, this principle ^^i^S^ 
was distinctly averred, in the printed reasons of appeal. 
It is true, indeed, that case was restored, but not in 
opposition to this mode of reasoning. Dutch ships 
had been particularly .privileged by the treaty of 
1674, to trade to pcrts of the enemy, even notwith- 
standing they had contraband on board. Owing to 
that circumstance, the cargo being otherwise free, 
except on the ground that it was not on board a 
Prussian ship, might be considered to derive so much 
protection from the privilege of the vessel ; since 
Dutch ships might be taken under the treaty, as pri- 
vileged to carry on such a trade, and might be con- 
sidered therefore, to this effect, as the ships of any 
country from which they were going. In another case 
in the last war, also, in the Maria Petronella (&), it must 
be admitted that Russian hemp on board a Prussian c*) Adm. i78s. 
ship, was restored. But in that case the cargo was going, 

as 
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Tii^ as was also the Jange Pieter, on a destination to 
- Bourdeaux, which is a mere mercantile port. The 

*2|^« difference of destination, is a material circumstance, 
distinguishing both those cases from the present case 
in which the hemp was going to Amsterdam, the 
enemy's principal port of naval equipment. On these 
grounds, the restitution which took place in those 
cases, will not conclude the present question.^ On the 
original principle, under which the relaxation was in- 
troduced, this hemp is subject to confiscation. 

On the other side, Laurence and Swabey — ^The 
cases which have been cited, are directly in point ; 
and the distinctions which have been attempted, are 
not sufficient to defeat the application of those prece- 
dents to the present case; under the authority of those 
decisions, the practice. has continued, invariably to 
this day ; no instance can be produced, in which 
articles of a quality bordering on contraband, but 
otherwise privileged under the relaxation, have been 
held to be confiscable, merely because they were not 
on board a ship of their own country. — It was farther 
contended, that the Russian treaty, which had been 
signed in June 1801, previous to the sailing of this 
vessel, was to be taken as removing all doubts on this 
question, if any could otherwise have been entertained ; 
since in that it is expressly declared, " That such arti- 
cles shall be free, in neutral ships. ^* This difference, 
it was said, was observable between the present and 
the former treaty, that the former only stipulated for 
the freedom of the navigation of Russia, whereas the 
terms were studiously extended in the third article of 

the 
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the present treaty to the commerce, as well as the na- ^ JJ« 
▼igation. 



It was replied, — That the terms '' neutral ships" 
must be taken^ obviously, to mean only the ships of 
the contracting country, which should be then neutral 
as not engaged in the war. 

Judgment. 
Sir W. Scott. — This is the case of hemp, being 
Russian property and produce, put on board the ship 
of another neutral country, and destined to Amsterdam. 
Hemp is certainly liable to be considered as generally . 
contraband ; but in relaxation of the strict principle, 
the general rule now prevailing, is, that being the 
produce and property of the exporting country, and 
g^ing in a vessel of that country, it is not liable to 
confiscation. The question is. Whether, if it is put 
on board the ship of another country, that circum- 
stance alone will defeat the relaxation, and leave it 
unprotected to the consequences of its general cha- 
racter? The Treaty lately concluded with Russia 
must, I think, be laid out of the case. The argument 
has admitted, that the more ancient treaty included 
the navigation only : It is said, however, that the late 
treaty expresses commerce also, as well as navigation ; 
bat as I understand it, commerce connected with the 
navigation. The extension of the terms is only 
a more accurate expression of what was before 
implied. The terms of the other articles of the 
treaty convince me, that this is the true explanation. 
The second, article stipulates, ^' That the ships 
of the neutral power may, Sgc.'* — then comes the 
VOL. iv. M expression 



JmulSth, 
18W. 
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n« expression on which the distinction is raised, "ou 
. board neutral ships ;'' that is^ ships of either of the 



^^» contracting nations, being neutral : as it is expressed . 
in the French version of the same article^ " Sur les 
vaisseaox neutres/' If the question rested on this 
pointy I should^ without hesitation^ express my opinion, 
that no privilege is conveyed to the mere Rtissian 
proprietor of the cargo by this treaty^ that cargo 
being conveyed by a foreign bottom. Although the 
present question does not depend on this treaty, it 
may not be improper for me to say, in answer to 
what has been advanced, as the just interpretation of 
that treaty, that, in my apprehension, it is perfectly 
clear that the terms do not. point to any thing, bat 
what is confined within the navigation of the two con- 
tracting Conntries. "^ 

The question, then, being abstracted from the 
treaty, is. Whether hemp, being the produce and 
property of the country, but put on board the vessel 
of any other than the exporting country, is liable to 
confiscation ? Reference has been made to the case 
u) Adm. jvev. of the Jongc Pieter (a), in which it was decided, 
^^ M, 1783. that this circumstance did not render it liable to 
be considered as contraband. In that case, hemp 
being Prussian property, was put on board a Dutch 
ahip, and sent to Bourdeaux. It did not appear of 
what country the hemp was, but it was strongly 
argued, that, by the old rule, contraband affected the 
ahip as well as the cargo ; that the relaxation which 
had taken place was introduced in favour of the ship, 
and as a concession to the navigation of neutral conii*> 
tries, when employed in the exportation of their own 
produce or manufactures; that cases which did 

not 
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not fell within the reach of this principle^ were still The 
subject to condemnation^ under the old law ; and on - 



this pointy three cases were relied on, — the Sane- ^^im^ 
tissimo Sacramento (a) ; the Goede Vreede (b) ; and («) Fe».s,lm. 
the Juffrow Wobetha (c). im • * 

^ (O^ty.S, 

1781. Cordf. 

On the part of the claimants it was contended, '^"^ ^®' ^^^*' 
that the relaxation was not so restricted, as was as- 
serted on the other side ; that the old rule was de- 
parted from, and, by the modern rule, neutral mer- 
chants were at liberty to export the produce of their 
own country, on their own account: — That this being 
allowed, there was no reason why it might not be in 
other ships, as well as those of their own country, it 
being equally in the course of their ordinary com- 
merce so to do. Of the cases cited it was said, that 
the first was a cargo of Bolognese produce, sold to a 
merchant of Genoa ; it was therefore Bologna hernp^ 
g^oing on Genoa account, and liable on that ground 
to confiscation. The second was a cargo of wheats 
sent by a Swede, \tho is by treaty disabled from carry- 
ing wheat. — A vehicle, therefore, was used, which it was 
unlawful to use ; and the total disability of the ship to 
carry such a cargo, put the cargo into an unlawful state* 
The third was a cargo of timber from Dantzic, which 
could hardly be, and was proved not to be, in strictness, 
the produce of the territory of Dantzic, but of the 
neighbouring kingdom of Poland (d).— These are 



I ifm I'l 



ijO In the Court of Admiralty, the cargo of the Juffrow fVobeiha 
was coDdemned as contraband August 8, 1781. — On appeal, that 
sentence was reversed, and the cargo decreed to be restored July 18, 
1782. — ^The Court of Appeal conceifing that Danixicj though a 
fiee city, being within the immediate protection of Poland^ was 
entitled Co eiport such a conunodlty as one of its own prodAcfs. 

M Si cases 
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The cases in which the unfavourable determination pro*- 
ceeded upon grounds that have nothing in com* 



''Tsm*** ""^" ^^^^ ^^^ present case. — But the case of the 
Jonge Pieler was exactly parallel^ being the case 
of a cargo of hemp on board a foreign ship. On 
that occasion, the Court thought there ought to have 
been stronger proof that it was Prussian produce ; 
but decreed the cargo to be restored. — ^That case 
went up to the Lords^ where the sentence of the 
Court of Admiralty was affirmed. It is therefore a 
direct precedent binding on this Court ; and in con- 
formity to that authority, I shall direct this cargo to 
be restored. 

■ 
« 

On the part of the captors j it was then urged — 
That the property was not proved ; that the hemp was 
not so documented^ as to justify the captor^ in re« 
leasing the cargo, without bringing it to adjudication ; 
that it was described only as "for neutral account^" 
which it might be, and yet be liable to condemnation ; 
that the presumption was strong against its being 
Bussian property, as it was notoriously the practice of 
Itussian merchants to export very little on their own 
account ;— that, on these grounds, the captors were, 
at leasts entitled to their expences. 

On the other side, it was contended, — That the 
proof had been pronounced sufficient, inasmuch as the 
Court had expressed a disposition to restore on the 
original evidence. 

Court — It is the case of hemp, which is not an 
indifferent article, but protected from confiscation, 
only by being proved to be the property and produce 

of 
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of the exporting country. The presumption that it is a^SSL. 
the produce of Russia is strong, from its being ex- - j^ ^^^ 
ported from that country, of which it is a staple com- ^** 
modity. But the presumption of property arising 
from that circumstance, is very weak. It is the or- 
dinary practice of all countries, to ship articles very 
often on account of foreigners. The presumption in 
this case is still weaker, from the circumstance men- 
tioned in the argument, that it is the known course 
of trade of Russian merchants, not to be, in any great 
degree, the exporters of their own produce. As to 
hemp particularly, it is notorious, that the greater 
part of that which comes hither is bought up in 
Russia, and paid for there. Then what is the proof 
on board ? Merely that it is '' for neutral account !'* 
That is not sufficient to express its title to the privi- 
lege which it claims. If it belonged to merchants of 
any other country, exporting articles of this descrip- 
tion, and not the produce of their own country, it 
would be contraband. Then what had the captors 
to inform them, that it was not liable to seizure ? 
There could have been no more than the master's 
representation, and that not on oath, and not sup- 
ported by the ship's papers. Considering that it is 
not an indiOerent article, that it is absolutely ne- 
cessary that the property should be stated to entitle 
it to be considered as innocent, and that no sufficient 
account is given of the property, I think^ it is a case 
for farther proof. 

Farther proof being admitted, the cargo was re- 
stored^ on payment of captors' expences. 



THE 
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J.I..9I1, THE CHRISTINA MARIA, Keunrock Master. 

1801 

Si!*i?i^rtTif T^WS ^^s * ^^^® ^f ^ cargo of pitch and tar, 
Jjjjf™,"^;^' JL being the produce of Sweden, and the property 
S!!^m^ taken ^^ ^ Swcdish merchant, taken on board a Swedish 
fro^^!£to ®^'P' ^^ ^' v^y^S^ ^^^"™ Stockholm to Blockziel, 

if'^con- Restored («). The expences of taking the deposi- 
tra^,-re- tions wcrc allowcd to the captor. 



jw.9d, THE VRIENDSCHAP, Barends Master. 

180S. 



ETidence. De. f ■ iHIS was E case of a shiD claimed for Mr. Tadsen, 

po»itioDi of the " 



Tl 
describine: himself as resident at Hoosce. on 

rormercaae. In,.,-, /»i-ii i i i. 

which he was which farther proof had been ordered, on a preceding 

master of the daV. 

▼enel, invoked "L i » • • » >• 

bythecaptor^ It tDOS fiow ovgued. Oft, the national character of 
ruled.— ETi. the claimant, — That notwithstanding he was described 
ted.-ReBUto. as of Hoogc, it appeared from his own deposition, in 
Adi^^H^.i, the Fortuna, Tadsen, of which ship he was both 

owner and master, that he had been employed con- 
stantly in navigating to and from the ports of Holland. 



(a) Id the RaoltUion^ Feb. 11th, 180^, a cargo of pitch and 
tar, from Stockholm to Leghomy on board a Swedish ship, aod 
claimed for merchants of Stockholm^ restored on the original eiU 
dence. 

The cargo haTing been taken by goTemment, the expences of 
the claimant were decreed to be paid by goTernment, restitntioa 
having passed on the original eridence. The captor's expences 
Wf r^ $l8o directed to be paid by goTernment. 

1 Laurence, 
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Laurence, on the other eide, objected — ^That it was ^ '^^ 
ROt admissible^ according to the rules of evidence^ to . 

invoke depoeilions from other cases ; that in« this in- ^imf' 
stance it was still more unwarrantable to advert to 
them^ even without invoking them. 

Court. — The depositions alluded to^ are the depo- 
sitions of the claimant himself. I am of opinion that 
they are therefore ftt to be used> not as decisive of 
this case/ but as evidence not improper to be taken 
in conjunction with that which this case affords. 

On the result of the evidence laid before the 
Courts 

Judgment. 
Sir W. Scott — During the time this person was en- 
gaged in Dutch navigation^ he is liable to be consi- 
dered as a Dutchman; and that^ not only in re- 
spect to the particular vessel in which he was em- 
ployed^ but also in respect to other vessels belonging 
to him^ that had no distinct national character im- 
pressed upon them. I do not mean to say^ that if he 
had a house of trade at Hooge, from which a trade 
was carried on to other ports of the norths his em- 
ployment in Dutch navigation would necessarily affect 
that particular and distinct commerce; but it would^ 
I thinks spread its consequences over his affairs gene- 
rally^ and on such of his property as might be em- 
ployed in a course of trade^ that had no distinct na- 
tional character belonging to itself. • This person 
appears^ not only to have been engaged in Dutch 
navigation^ but to have been very much resident in Hoi' 
land. It is nqi mi occasional visit to Altona, or Hooge, 

that 
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The that will continue bis native neutral character to 

V ftlJEKDSCHAra 



him. He appears to have gone to Altona, November 
^^i»!* 1797^ and to have returned again to Holland in Jan. 
1798. So again he goes in March 1798, and returns 
in Jpiil. It is not such fugitive visits as these, to the 
place of his birth, that will entitle him to retain the 
benefit of a neutral character, in opposition to a re- 
gular course of employment in the enemy's country 
and trade. Such a pretension Mrould be utterly in- 
consistent with the rules which this Court is obliged 
to lay down, in ascertaining questions of domicil. 
The former part of the history of the ship, in the 
present case, is such as, according to the received 
principles of this Court, would impress a Dutch na- 
tional character upon her. In the latter part^ there 
are some voyages between neutral ports, but stilly 
nothing to fix a Danish character, or to prevent her 
from being considered as property, that has no pecu- 
liar and distinct national character impressed upon it. 
It is said, that Mr. Tadsen has discontinued his resi- 
dence in Holland since 1798: If that be so, it may 
be a material circumstance in his favor. It would, 
certainly, be very satisfactory to the Court, to know 
where Mr. Tadsen has been since the date of his last 
affidavit, and I shalf give him an opportunity of 
stating it. 

Farther proof ordered to be made. 

(aW/rs sstby On a subsequent day (a), this ship was restored, 
farther proof being made to the satisfaction of the 
Court. 



THE 
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THE MADONNA DEL BURSO, jr^wth, 

Antonopoli Master. ^^^ 



THIS was the case of a ship and cargo belonging caie«ific 
to Greek merchants^ seized iA^ov. 1797^ in Dingle cS^^SSSSSm, 
Bay, by Edward King Hill, commander of a reve- 
nue cutter^ and proceeded against^ in the first in- 
stance^ in the Court of Admiralty of Ireland, as 
' droits and perquisites of his Majesty in his Admiralty 
oi Ireland — on a suggestion/ that the ship and cargo 
were bound to Amsterdam, in opposition to the osten- 
sible documents^ representing a destination to /fam- 
hurgh — that the master had been guilty of a sup- 
pression and spoliation of papers^ and that the pro- 
perty actually belonged to enemies. 

A claim was given for the ship^ by the master^ and 
for the cargo, by Mr. Barthold, the correspondent of the 
proprietor, on a supposition that the Court of Admi- 
ralty of Ireland, was properly competent to entertain 
the question. But afterwards, on farther considera- 
tion and advice, an exceptive issue was tendered^ on 
the part of the claimant, objecting, " that the Court 
of Admiralty of Ireland, as constituted under the act 
of the 23d and 24th of his present Majesty, had no 
power or jurisdiction to proceed on any manner of 
captures, seizures, prizes, or reprisals of any ships or 
goods, that shall be taken in the ports or creeks of 
Ireland, &c." on these grounds, a prohibition was 
obtained in the Court of Chancery of Ireland inhibit- 
ing the Judge of the Court of Admiralty from pro- 
ceeding 
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The ceedina; &rther. A short time previous to the finaF 

Bumo. order (a) of the Court of Chancery, making that 

^f^^^* rule absolute, the King's Advocate directed the pro- 

u) jfra ssd, ceedings in the Court of Admiralty of Ireland to be 

discontinued; after this discontinuance^ farther time 
was consumed in an action entered by the claiinafil 
of the cargo^ against the officers of the Court of 
Admiralty, in the King's Bench oi Ireland. That 
action wai afterwards dropf: and in March 1801, 
proceedings were instituted in the High Court of 
Admiralty of England by the Proctor of the Admi- 
ralty, against the goods and merchandize laden on* 
board the ship, but not against the ship herself. The 
libel against the ship had been withdrawn in the Court 
of Admiralty of Ireland, and she had been directed to 
be restored; but owing to the state in which she then 
was^ the master declined to take possession. 

« 

Judgment. 

Sir W. Scott — ^This is the case of a ship which is un- 
questionably Ottoman; she is not at present proceeded 
against, as I understand, in this Court ; and though pro- 
ceeded against in the Court of Admiralty of /re^ncl, yet 
she was directed to be restored upon the original proof. 
This ship coming from the Eastern part of JEuropf, 
was forced, by stress of weather, to put into Dingle 
Bay, in Ireland, ai)d was there seized by the master 
of a Custom-house cutter, Edward Hill, in November 
1797, the cargo being intended for Amsterdam, with 
an ostensible destination to Hamburgh. 

The Court has, upon a full inquiry into the proofs 
of property produced^ weighing aU the suspicions 

which 
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which the imprudence^ and improper conduct of the ttie 
parties^ and their agents^ had thrown upon it, finally Bumso. 
pronounced itself satisfied^ that the cargo belongs to ^^,^1^^ 
tke Greek merchants^ for whom it is claimed. The ^^* 
present question is upon the detention, and damages 
occasioned by the detention of this ship and cargo. 

It does not appear that any proceedings were com- 
menced against this ship, or the valuable cargo^ which 
she contained, until the latter end of February 179B, 
that is, for the space of above three months. However 
justifiable the seizure may have been^ th^ first obliga- 
tion which the seizor has to discharge, is that of ac- 
counting, why he did not institute proceedings against 
this vessel and cargo immediately; and unless he can 
exculpate himself, with respect to delay in this mat- 
ter, he is guilty of no inconsiderable breach of his duty. 
It would hie highly injurious to the commerce of other 
countries, and disgraceful to the jurisprudence of our 
own, if any persons, commissioned or non-commis- 
sioned, could lay their hands upon valuable foreign 
ships and cargoes in our harbours, and keep their hands 
upon them, without bringing such an act to judicial 
notice in any manner, for the space of three or four 
months. The complaints, which such a conduct tole- 
rated by this country, would provoke against it from 
foreign countries, are not to be described ; and it is 
not very easy to suggest, how the real honour of the 
Country, connected as it is with its justice, could be 
defended against such complaints. 

The general duty of attending to considerations of 
this nature, becomes more peculiarly incumbent on 
the subjects of this country, in respect to vessels sailing 
under the protection of the Ottoman Porle-^ State 

long 
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ne long oonnected with this country by ancient treatierr 
BuKio. and at the present day, by engagements of a pecnliar 
^"Twi^* nature. Independent of such engagements, it is weH 
known, that this Court is in the habit of shewing 
something of ^ peculiar indulgence, to persons of that 
part of the world ; The inhabitants of those countries 
are not professors of exactly the same law of nations 
with ourselves; In consideration of the peculiarities 
of their situation and character, the Court has re* 
peatedly expressed a disposition, not to hold them 
bound to the utmost rigour of that system of public 
laws, on which European States have so long acted, in 
their intercourse with one another. But let it not be 
represented, as it has been thrown out in argument, that 
the Court has done, in this instance, what it would not 
have done in any other case; The Court has done no 
more, than it was bound to do in this whole class o( 
cases ; with respect to which, it has been repeatedly 
laid down, that all the rules to which the European 
States are properly subjected, cannot be rigidly ap« 
plied. So attentive is the Court to the peculiar na- 
ture of these cases, that it never entertains them at 
all, without notice given to the Ottoman Minister, 
and to the Turkey Company; and when question8> 
in which merchants of those countries are interested, 
are brought for its adjudication, it certainly decides 
with that sort of indulgence, which would be very 
much misapplied to the cases of such individuals, as 
are the subjects of the Christian States of Europe. 
Let it not therefore go out to the world, that in this 
case th^ Court has, in any manner, over-leaped its ac- 
custpmed practice. 
These considerations should have imposed on the 

seizor 
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*seizor a peculiar degree of caution ; a caution which The 
ought to have accompanied his proceedings in every bumo. 
subsequent stage, even if the original seizure had Marckim 
been ever so justifiable. Let us then see what case is ^^ 
set up, for not having instituted any proceedings, for 
considerably more than three months. All that I 
have heard is, that the seizure was made in Dingle 
Bay, and that this is a place very far from Dublin. 
How is this to excuse him? Suppose an English cus- 
tom-house officer, had made a like seizure in Pol^ 
perry Bay on the coast of Cornwall, or in Pulwhelly 
Bay, on the coast of Wales, much more remote from 
London, than Dingle Bay is from Dublin, would 
this Court endure to hear him assign that distance^ as 
any excuse or justification^ for not proceeding for t 
three or four months? What steps were taken to ob- 
tain legal advice? For it is the first and universal duty 
of those who do not know how to proceed, to apply 
to those who do. Mr. Hill writes, it is said, to the 
Commissioners of the Customs, to acquaint them with 
what he had done. I do not say, that this was an im- 
proper step for a man to take, who is answerable to 
his superiors for the propriety of his general conduct; 
but is this all that he ought to have done? Is it the 
most important part? Ought he not to have given 
immediate notice to the officers of the Admiralty, that 
he had seized a ship and cargo as droits of Admiralty. 
The Commissioners of the Customs have nothing to 
do with such droits, as they very properly tell him 
in their answer. He might just as well suppose, that 
be had satisfied his duty, by writing upon such a matter 
to officers of any other description. I do not impute 
it to him, that he did not write to this Country, to 
the British Admiralty Courts or to any of its offi- 
cers 
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The tittt. It would be too much to expect^ that he should 
BoMd. have taken' upon him to decide^ upon a matter on 
Uartk i8tfa, which persons of learning may entertain different opi- 
nions. If he had applied to the eminent persons ia 
the Court of Admiralty of Ireland in due time^ he 
Would have completely assoiled himself; what I impute 
to him, as gross misconduct, is, that he did not apply 
to them, till after he had kept this Ottoman ship, with 
a cargo of great value, in this open bay, during the 
extremity of the winter season, exposed in the manner 
that such a ship and cargo must be exposed^— and all 
this upon his own private opinion, without putting 
himself in motion to obtain proper advice, till some 
time, according to his own account, in the month 
of Februartf. 1 am surprised to hear of any defence 
that can be set up for such conduct; in truth, all the 
defence that I have heard^ is the words '' Dingle Bay" 
and '^ that he did not know how to act in such a re- 
mote place/' To which I have to answer, that they 
who do not know how to act upon such seizures, 
ought not to venture upon making such seizures. 
He ought to have kept his hands off, or resorted to 
good advice, as soon as he laid them on. If he will 
not do the one or the other, he must be the sufferer; 
I have no doubt in pronoimcing a demurrage against 
him, for conduct utterly inexcusable, particularly con- 
nected as the case is, with the national character of 
this vessel. In estimating the quantum of demurrage, 
I shall allow him the benefit of so much time as 
would be necessary for transmitting the papers to 
Dublin, and obtaining advice thereon; rer.ollecting 
how much those eminent persons are involved in 
business of various kinds, I shall allow him the benefit 
of full three wedKs, for these communications with 

Dublin. 
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Dublin. The allowance is^ I thinks liberal; for tm 
though I have heard much said of tbe distance of Bvmoj 
Dingle Bay, which I do not observe to be so very "T^T^JT* 
considerable^ I cannot doubt that it has a very open ^^^ 
and constant intercourse with the capital. Beyond 
these three weeks^ I hold Mr. Hill liable in demur-^ 
nige. 

It has been thrown out in argument^ that the same 
delay would have taken place^ and therefore that the 
same harm would have happened^ if the ship had been 
proceeded against here. This^ if true, is small satis-* 
fiction to the claimant ; but how could it have hap-> 
pened in fact, unless the seizor was guilty of the same 
delay, in which case he would have been answerable 
in the same manner i Would this Court tolerate the 
act of a custom-house officer, keeping a foreign va« 
kiable ship for such a length of time, in such a situa- 
tion, without any proceeding ? The very first step 
taken, would have been to call upon him to justify his 
conduct, be the ship and cargo what they might. If 
such a seizure had been made here, what would have 
followed ? The depositions would have been imme- 
diately taken, and sent up along with the ship's 
papers, or possibly the ship's papers alone, with some 
account of the circumstances of the behaviour of the 
captain, and these would have been immediately sub- 
mitted by tbe Proctor of the Admiralty, to the CToun- 
sel for the Crown, in order to obtain their instructions. 
I cannot but think, that tbe case would have immedi«> 
ately appeared to them a case for restitution of the ship^ 
and a case of suspicion, of vehement suepician, respect- 
ing the curgo — a suspicion principally excited by tbe 
behaviour of the master, and the faUe repre aentation of 

the 
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Tbe Ae voyage^ contained in the papers^ bat not amoont- 
BuBso. ing to a conclusive demonstration of the total false- 
jfmAistfa, hood of the claim. The effect of such miscondact 
would jostly have operated to the forfeiture of freight 
and expences^ on the part of the ship. But an order 
for further proof of the cargo would, I presume, have 
been consented to on the part of the Admiralty. If 
the matter had taken this course, a fortnight might 
have been sufficient for the dispatch of the business ; 
the cargo would have been delivered upon bail to the 
claimant, or, if he declined taking it, would have been 
taken possession of by the Admiralty, and have been 
brought to a port of security, perhaps in this same ves- 
sel, and there sold at a good market, for the benefit 
of those who might be ultimately entitled. The ship 
might have gone about her business, with her master 
and crew unbroken, with her stores unbroken, and 
with some little advance of money, arising from the 
new freight, for the necessity of her hoipeward voy- 
age. All the inconvenience sustained, would have 
been the delay of payment for the cargo, if proved to 
. be lieutral, and the forfeiture of the original freight 
for the ship — inconveniences not to be complained of 
by those, who had brought them upon themselves, by 
prevaricating dbcuments respecting the voyage, and 
by the rash and intemperate conduct of the master 
entrusted with it. At any rate, the matter might 
have been dispatched within a time much short of that^ 
in which this ship and cargo lay, without being brought 
to the notice of any Court whatever. 

This, I think, is the natural course which the matter^ 
according to my apprehension, would have taken ; be- 
cause nobody has disputed^ any where^ that I know of, 

the 
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the neutral ownership. of the vessel; and nobody^ that The 

* .iL MADOlflf A DSL 

f know of^ has contended any where seriously^ that borm>. 
the cargo was liable to absolute condemnation^ upon jugrchidih 
the original evidence^ though liable to very malignant ^*^- 
suspicion. But suppose that the Counsel for the 
Crown had thought it their duty to take the opinion 
of the Court upon the cargo in the first instance^ (as 
they might not improperly have done,) — In that case, 
it is said^ '^ a delay must have taken place, because 
this Court would have felt great delicacy, in proceed- 
ing upon a ship and cargo lying in a port of Ireland, 
on account of the unsettled question of jurisdiction ;" 
Certainly nothing could be further from the inclina- 
tion of this Court, than to encounter the hazard of 
any thing like a conflict with the sister jurisdiction of 
Ireland. But still the neutral is not to suffer on that 
account; he would have his claim upon the govern- 
ment of the two countries. A Belligerent Nation 
which is in the exercise of these rights of war, is bound 
to find tribunals for the regulation of them — ^tribunals 
clear in their authority, as well as pure in their admi- 
nistration ; and if from causes of private internal po- 
licy, arising out of the peculiar relation of the compo- 
nent parts of the Belligerent State, difficulties arise, 
the neutral is not to be prejudiced on that account ; 
he has a right to speedy and unobstructed justice, and 
has nothing to do with such diffiiculties, created by 
questions of domestic constitution. 

It is then said, '' that the mass of business under 
which this Court was then labouring, so choaked up 
the avenues to justice, that the cause if entertained by 
the Court, could not have been heard foE a consider- 
able time." If it Vvcnt upon an order for further proof 

vot. IV. N by 
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MADcm^A ^y consent, there woold have been ho necessity for 
Bvmao. 8uch a bearing ; bat if not, still it is no secret, that 
March isib, **^'® Couft has ncYcr thought it a breach of that eqoal 
^^^ justice which it owes to all its suitors, to suflfer a cause 
to be interposed, that, from its magnitude of interests 
or other circumstances of just weight, had a peculiar 
claim to a pre-audience. By the counsel for the 
claimants, it has been asserted, that an order was sent 
to the Court of Admiralty in Ireland by the govern- 
ment, for the release of this ship and cargo, and that 
obedience to that order was declined by the Court, 
upon an opinion, that the Court itself had an interest 
in these droits. How these facts stood, I am not suffi- 
ciently informed by these papers ; it seems rather 
difficult to reconcile such an order from GoTemment, 
with the prosecution* at present maintained against 
this cargo ; but if such an order had been sent to this 
Court, it certainly would have met with an instant 
obedience ; because the Crown having the only bene- 
ficial interest in droits here (the seisor having nothing 
but a mere expectation of bounty), and the Crown 
having an undoubted right to exempt from the opera- 
tions of war any individual subject of the enemy him- 
self, this Court would, in pursuance of such an order 
release the property, although it directly appeared to 
be an enemy's property. If the Court of Admiralty 
of Ireland had an interest of its own in such droits, 
which has been repeatedly thrown out in argument, 
that might properly produce a different conduct on the 
part of that Court ; if it has such a right, it is I pre- 
suqie by virtue of some special grant ; for this Court 
possesses no such interest, and is not aware of any 
possible ground, on which a Court of Admiralty can, 
by virtue of its mere general constitution, claim it. 

Respecting 
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Respecting the next demand^ the claim of actual da- ^ The 
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mage done to the ship^ during the time she continued busm. 
in Mr. Hill's possession^ I have to lament^ that it is not jf^^ i^y^ 
brought before me in a more satisfactory manner. What ^^^ 
the parties ought each to have done^ for their own secu- 
^^y* ofier the restitution, was^ to have had an accurate 
fiurvey taken, and an authentic report made of her state 
and condition. But neither the one nor the other have 
done what might have been reasonably expected from 
both. That some damage was sustained before pro- 
ceedings were commenced, cannot be doubted upon 
the general face of the facts: — Here is a valuable ship 
exposed in this bay, during the whole extremity of 
the winter season, in the neighbourhood of a country 
described to be semi-barbarous, her master turned out 
of possession, and the crew, a parcel of Greek sailors, 
without any superintendance! Is it to be supposed, 
that^ in such a state, there was no deterioration, no 
waste, no spoil, no embezzlement ? I therefore pro- 
nounce for damage generally, referring to the Regis- 
trar and merchants to consider the quantum, as well as 
they can ascertain it by affidavits to be exhibited on 
either side, with liberty to resort to the Court on any 
matter of difficulty. So much for the claims of de- 
murrage and damage against Mr. Hill personally, 
while the vessel continued under his hand, without the 
institution of any proceedings whatever. Of what 
passed afterwards, it is my inclination as it is my duty 
to speak with all delicacy and caution. 

Proceedings were instituted against this property^ 
as a droit of Admiralty, in the Court of Admiralty of 
Ireland. They depended long: I havf not looked 
particularly into them, having no right to exercise any 

V 2 particular * 
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The particular judgrment upon them. But I understand 
Boiso. that the proceedings of the Court were finally in^ 
j^^^jg^ hibited by a judgment of the Court of Chancery in 
1802. Ireland; and the fact is, that a proceednig de novo is 
commenced in this Court of Adnuralty. The legal con- 
clusion appears to be, that the proceeding in the Irish 
Court of Admiralty was coram nonjudke; for I must 
regard that judgment of the Court of Chancery, as 
decisive upon this matter, as much as I should be 
bound to do a like judgment of inhibition of the 
Court of Chancery in England^ upon any proceedings 
of this Court, even if I should be presumptuous enough 
to entertain any lurking difference o( private opinion, 
upon the rectitude of that judgment. But supposing 
the proceedings to have been coram nonjudice, still I 
am far from insinuating, that they were commenced 
from error^ on the part of those who advised them ; 
knowing the high character of<he persons concerned^ 
I consider these proceedings as arising out of an un- 
settled slate of things, in which these gentlemen could 
not consider themselves, as conscientiously and ho- 
nourably at liberty to abdicate their claim of juris- 
diction, in the first instance. But I must revert 
again to the principle I have laid down, that the neu- 
tral is not to be prejudiced by that; it is no business 
of his to settle the points of constitution, or fight the 
battles of conflicting jurisdictions; he is charged with 
having submitted to the jurisdiction^ but how could be 
help following the proceeding into that Court? If he 
had even instituted the proceeding himself, I do not 
tiiink that a foreigner applying to a Court of apparent 
competency^ which entertained the suit^ would have 
barred himself as an author of his own wrong. But 
he only followed where he was led; and if he has been 

put 
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fiut to expence in consequence of proceedings in a The 
Court which could not do him justice, but which ^^uIm.""* 
-entertained the &uit^ not from any error imputable to ji/arcAj8tb, 
the Court itself or its practices, but from the unsettled 
«tate of jurisdictions in the two countries; — I will not 
call it a damage which he has sustained, but it is that, 
for which he appears to have something like a consci- 
entious demand, against the government of one Court, 
or both. 

In the course of this discussion it has been repeatedly 
asked, why did not this man take away this ship as 
soon as she was released ? The situation of the man 
is itself an answer to the question. Here is a person 
utterly unacquainted with the laws and language of 
the northern and western ports of Europe, detained in 
this remote bay of Ireland, without any agent to apply 
to (for Mr. Barthold was only the agent for the cargo, 
and all that he did for the ship could be mere charity 
or prudence), without a sixpence in his pocket, or cre- 
dit upon the cargo, which was separated from the ship, 
and subjected to a proceeding. How was this Gfeek 
master in Ireland, in as helpless a state as a foreigner 
can be conceived to be placed in, to repair his ship 
after twelve months' detention, to victual her, to store 
her, to collect his dispersed crew, and to satisfy their 
pressing demands, and to set out on his return to Con- 
stantinople ? It appears to me rather harsh language to 
say, that he should have gone about his business, with- 
out pointing out the means by which he could do 
it. It is telling a man to walk without legs. The 
^consequence has been, that the ship has been lying 
Fotting in Dingle Bay, and be himself lying rotting 
in a prison, and the ship has been finally sold for a 
mere nothing. In all this there is something which 
1 I will 
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nie I will not call damage, but which founds a highly 

BuBw. equitable claim of compensation. 

Mtirek i8tb Thcu as to thc cargo^ it has been sold to great disad- 

^^^ * vantage^ it is said much below its original value. — 

Something of damage must have taken place in respect 

to the cargo^ which I refer generally to the Registrar 

and merchants. I observe that 4000Z. has been re* 

ceived in Ireland for duties^ and is retained ; a fact 

which I do not immediately know how to reconcile 

with the fact^ which has been repeatedly asserted^ and 

not denied in this discussion^ that the government of 

Ireland did^ in an early period^ issue an order for the 

release and restitution of the whole property. 

It has been contended^ that all the loss and all the 
inconvenience has been produced, by the- misconduct 
of the parties themselves, by the bills of lading, which 
held out a false destination^ and by the master's de- 
struction of some papers. The practice of holding 
out a felse destination, (which in this case is sworn to 
have been done at the instance of the insurers), is un- 
questionably a bad practice, founded on a silly and dan- 
gerous policy, and penal to the party who employs it. 
But when I consider how familiar it is in the practice 
of other nations, and that even when it occurs there, 
it is not held, absolutely and conclusively, to bar the 
admission of farther proof, unless the falsehood is sup- 
ported by a concurrent falsehood of the depositions, 
orbyothercircumstances of grave suspicion, — can Isay, 
that in this case, where the master avows, upon his de- 
position, the real voyage he was to pursue, that it is to 
have more than its ordinary effect,particularly,connected 
with the habitual indulgence shewn to the subjects of the 
Porte? Can it justify the detention for such a leng^ 

of 
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of time without any proceeding? — and all the expence The 
of proceeding in a Court, which eventaally is de- bvmo. 
ckred to have no founded jurisdiction? and all the jfj.^ioth 
waste of property consequent upon both these causes ? ^^^ 
Again ; the captain destroyed papers after the seizure— 
a most rash act; but what is the penalty ? a forfeiture 
of his freight and expences in ordinary cases, a dimi- 
nution of his credit, greater or less, in proportion to 
the motives under which he appeared to have acted^ 
and a necessity for further strict proof — ^not the destruc- 
tion of the ship by a ruinous detention ; The Master 
swears, that he destroyed these papers after the cap- 
ture, which contained nothing of consequence more 
than the real destination, and that he did this in a fit 
of passion, for which he was condemned by his mate, 
upon the seizure. Agitated by the difficulty in which 
he was involved, conceiving himself to be oppressed, 
and subject to that irritability of temper, to which the 
people of his country are peculiarly liable, he com- 
mitted this rash act. In such a case, supposing the 
parties to be of the ordinary description, the Court 
would have punished the act, by condemning him in 
all the expences of the captors, if the cargo was even- 
tually restored, and by refusing him his freight and 
expences if it was condemned, and there the matter 
would have ended. 

Upon a full and deliberate investigation, conducted 
with the most jealous attention, I have finally restored 
the property of the cargo, and in the case of an ordi- 
nary European master, who had nothing to complain 
of, I should have followed that sentence, by a sentence 
condemning him in the captor's costs. But I must 
consider here, how much this man and his owners 

have 
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Tbc have already suffered beyond the extent of that 

Madowiia del . _,, - - - . 1 • 

BoMo. penalty — That these acts of misconduct ought to 
^"5o^^^' entail on the parties, all the accumulation of wretch*- 
edness which has been produced^ I think it is impos- 
sible to maintain for a moment. 

Upon these considerations^ I think there is much of 
what I shall not call damage, but a loss which calls for 
compensation ; I shall refer it to the Registrar and 
merchants to consider what has been the undue dimi- 
nution of the value ; adverting likewise to the expence 
of proceeding in Ireland, and to the payment of the 
duties. The distresses of the master render him a just 
object of the compassion of government. It has been 
repeatedly said by the officers of the Crown, that Go- 
vernment wijl very willingly attend to any recom- 
mendation from this Court, and I am happy to find 
that it will do so. At present it is not necessary for me 
to do more, than to refer the quantum of loss to be as- 
certained by the Registrar and merchants. I am induced 
to hope from the declarations I have just alluded to, 
that it will be unnecessary for me to advert to a question, 
to which my attention has been repeatedly forced^ in 
the course of this discussion, how far the Crown acting 
not upon its own prerogative rights, but in the office 
of Admiralty^ can be made at all answerable for da- 
mages, accruing to property in the hands of its officers? 
1 shall only say generally, that I sliall enter on such a 
question, if compelled, with all the reverence which is 
due to the rights and interests of the Crown, and with 
all the regard due to that justice, which is demanded, 
on the part of other governments, and their subjects. 
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THE PEACOCK, Crofts Mafter. M.s^i 

1801. 

'T'His was a cafe of an American (hip, with a cargo CofttMd 

of wine, taken May 1801, on a voyage from PrTx?!liried 10 
Cadiz to London^ but bearing an oftenfible deftination ^^'•^•j *^^^j 
to Altona. ihtrt. 

jR7r /i&^ captorsj the King^s Advocate and Sewell 
amtended^ — that Cadiz was to be confidefed as a 
blockaded port defadlo^ though no public notification 
had appeared ; that it was fo underftood by the crui- 
zers on that (lation, and aifo by the merchants of 
Cadiz^ by whom a reference was made to the ftate of 
Cadiz, as a blockaded port, in feveral letters, both 
in this and other cafes. That if in the opinioft of 
the Court this blockade fhould appear not to have 

VOL. IV. o beeii 
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Tht heetk fo enforced, as to fubjed the pfx)perty to con* 

^'^^°"- fifcatfon, it would at leaft juftify the captors in 

^^ii^' bringing fiich a cafe to adjudication, ef^iiedally finte 

the ffatp was going under i&Ife papers, and there 

had been a fpoliation of papers, at the time of 

capture. 

On the part of the claimant ^ Arnold argued^ — ^ that 
there was not only no caufe of condemnation^ but 
that the captors had beesi guilty of ftxch mifcondu&| 
a^ to entitle the claimant to cofts and damages. 
That the fpoliation of papers compfaaned of, was 
occafioned by the captors themfehres coining down, 
and firing under French colours; that the papers 
were merely letters from American fiiilofS in Gadiz^ 
to their friends in London^ and deftroyed, only left 
they fhould betray the real deftination to Lmdari. 
That if captors were juftified in refordng to fadfe 
colours, as an allowable ftratagem of war, they muft^ 
at leaft not impute to the claimant the deftru£tioli 
of papers produced by it, as afraudtdent fpoHathn.- 
It was farther faid, that the claimant had fuftained 
cbnfiderable lofs by the captor's carrying the (Up 
to Lijbm ; and that, as, to the blockade of Cadiz^ 
no fuch thing was known to the Engli/h Conful at 
LiJboHy as appeared from his declaration in one of 
the papers. The Court referred the cafe for farther 
confideration. 

Febtuary 6tL 

JUDGM£NT. 

Sir W.Scott. — This was an American fhip and 
cxcfp of wine, tsJken oa a voyage from Cadiz to 

Lsndonf 
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Lwdofiy on the 19th of May 1800, and carried Tb« 
into Lijboriy where they were detained a long time, '^^^^*' 
diough no proceedings were commenced till they ^'^ii^* 
were afterwards brought to Jer/ey. The depofitions 
tii the mailer, and the fhip papers were brought in, 
and the parties feem to have confented to an order 
for fsu-ther proof, though there was, I think, no 
great doubt arifing on the queftion of property. The 
mafter fpeaks pofitively in his depofition, and, I am to 
fuppofe, would fpeak in the fatne manner on being 
interrogated by the captors j the documents concut 
in reprefenting the veflel as an American Ihip, and 
the mafter verifies the property of the i:argo, alleging, 
as liis means of information, that it was piirchafed 
by the proceeds of the outward cargo. The only 
drcumftance that could have raifed any fufpicion was, 
that fome papers were thrown overboard ; but the 
account given of this circumilance is, that they 
were letters of American failors, directed to their 
friends in London^ which might have betrayed the 
real deftination to a French captor, and have led to 
condemnation in a French Court ; and it 19 to be 
remembered, that the privateer came down undef 
French colours. This is called a fpoliation of papers, 
but how produced? By the privateer's failing and 
firing under falfe colours. To fail and chafe under 
fidfe colours, may be an allowable ftratagem of war, 
but firing under falfe colours, b what the maritime law 
of this country does not permit j for it may be attended 
with vefy unjuft confequences ; it may occafion the 
lofs of the lives of perfons, who, if they were apprized 
of the real charafler of the cruifer, might, inflead of 
refiftin^, implore prote£tipn. 

o a -The 
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The The ffcip was going to an Englijh port, with papers 

p»AeocK. £^j. j^ifQj^^ taken for the purpofe of avoiding French 



^'*8o^' cfuizers. It is faid, that there is a paper on board, 
containing in(tru6lions of the owner, contradidory 
to the pretended voyage to Altona^ znA importing a 
Voyage to London^ and therefore that the excufe for 
the falfe deftination, viz. ** that it was done to avoid 
French cruizers/* cannot be true. But the faft is 
not fd, the inftruflions are only provifional, *' If 
you go to London^*' giving the mafter a difcretionary 
power, and not binding him to go to London. This 
would neveif have amounted to a contradiction of the 
ofteilfible deftination, ' even ' in the judgment of a 
French privateer ; then what & there in the clearance 
to Altona to excite fufpicion, (ince it is notorious that 
a clearance could not be obtained for London^ being 
an enemy's port ; the utmoft that this circumftance 
could have juftified, would be the bringing in for 
farther enquiry. 

The captain of the privateer appears to have thought, 
that it was not lawful to bring wine from Spain to 
London. It is difficult to conceive how fuch an opinion 
ihould prevail at Guernfey in particular ; but if it was 
really a prevailing miftake, it is one for which he 
is anfwerable, as he ought to have been better in- 
formed. Other pretences are fet up. It is faid, that 
the (hip was detained chiefly on account of the block- 
ade of Cadiz. The mafter's affidavit ftates, *' that he 
went to Lijbon in order to obtain information 
refpefting the blockade," which, in faft, is not 
contended now to have exifted. It appears, and it 
is not contradicted, that this privateer, and other 
Guernfey privateers, received inftrudtions from their 

owners 
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owners to bring in all fliips coming out of Cadiz. The 
It has been alked, in argument, if a different law 



is to be applied to Guernfey privateers, from what is ^'i^* 
applied to King's fhips ? The owners of thefe pri- 
vateers certainly feem to have laid down a, different 
law for themfelves, in giving to their captains fuch 
diredUons as are not authorifed by the public inftruc- 
tions of the Country. If they t^ite upon themfelves 
to give fuch order$, they liiuft bear the confequences 
which they have fo wantonly incurred, when they 
might, by application to the Admiralty, have learnt 
whether they were authorifed by the public diredtions 
or not ;^ the mifchief that might, refult from fuch a 
condud is incalculable. — Theti what is there in the 
other circuaiftances ? — Nothing but the general fuf- 
picion, ^that the voyage was to LondoHj in contradic- 
tion to the (hip papers. I think the explanation given 
on board might have been fufficient to convince .th$ 
captors that they would run no great rifk in releafing 
this yeffel. There is, however, an additional circum- 
ftance, that the mafter informed the privateer, that 
he had the day before been (topped and fearched by 
Admiral Ducki^orth^ and difmiffed, notwithflandihg 
he came from Cadiz; from which it might have been 
inferred by the captor, that in the opipion of Admiral 
Duckworth^ Cadiz was not under blockade. 

Supppfing'fhat the captors were juftified in bringing 
in, to fee if this reprefentation of the ialfe deftination 
wais triie gr jibt, what ought they lo* have ,dctne? 
"Hie capture was niade in lat. 42. cohfiderably to 
the .north of Lijborij the wind being then fair for 
England. lit was their duty to have brought th$ 
prize diiredly to England; for if the public inftruc- 

03 tions 
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p Icoc ^^ 8^^^ ^^ captors the power of coming to the 

' moft convenient ports, they do not give them a 

On. ' wild and arbitrary difcredon, but a difcretion to be 
foundly exercifed, on a due confideration of their 
own convenience, and of the intereft of the neutral 
perfons that may be concerned ; inftead of carrying 
the (hip back to Lifion^ for which place the wind was 
then adverfe, and from whence it would require 
feveral winds to bring her into the fame Situation 
again, they fhould have proceeded direSly for Ef^^ 
land. It appears, that the mafter remonflbrated to 
this effed, but in vain ; the excufe which the captor 
makes is, ^^ that he went to Lijbm^ to enquire if 
Cadiz was under blockade, that he might releafe 
the ihip, if he found that not to be the cafe ; but 
that on application, he was told by the Britfft^ C<mful, 
that Lord Keiths letter was ftill in force.** The 
account given by the neutral mafter is very different ; 
he fays, ^^ that he went with the captain of die 
privateer before Mr. ArbutbnoU the Briiijb Conful, 
who expreflfed his furprize, and told him that he had 
ho knowledge of any blockade of Cadiz^ as againft 
neutral (hips." The aiSdavit of the captor makes no 
mention of this circumftance, but dates, ^* that he 
was told that the blockade was not repealed." ^hen 
the Conful at Lijbon expreffed his entire ignorance 
of the blockade, it ought to have fatisfied the captors 
on that point, and, in all probability, it would have 
fatisfied them, if they had not been previoufly in- 
ftruded by their owners " to bring in all Jhips coming 
from CadixJ* 

After all this, no proceedbgs are commenced to 
lake ihe depofitions. 

II ^KJnf^t 
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[^Kin^s AdvouUf. -— Th^re is no (landing irommif- The 
fioiito6Mininewitneffe8at£^»,3 peacock- 



CSMrrl. — - 1 know that ; but in feveral inlbnces, the 
Court has determined on affidavits taken at Lijbon ; 
and in a eafe like the prefent^ the affidavit of the mafter 
ought to have been fuffident. Another reafon given 
for this delay is, ^ that they waited for an oppor* 
tumty of fending the veffel to England under convoy/' 
Whether they failed nnder convoy at laft or not^ 
does not appear, but they did not fail for fix wed^s. 
It is the duty of privateers to bifng their prizes home 
to a port of this kmgdom as (bon as they can. 
King^s flups may reafonaMy be allowed a greater 
y as bemg frequeftdy attached to ftations 
they cannot kave^ It may fomedmes be 
xActSzTf for tbem to fend their prizes to Lijbon; 
and in fome cafes, I will not fay that it may be 
abfotutely improper for privateers. But it cannot be 
y^neceflary, and unlefs fome very particular reafon 
intervenes, it is their duty to bring their jmzes home 
as fpeediiy as poffible, unlefs they carry them to 
the port of Gibrahar. If that had been done, the 
utmoft inconvenience that would have been fuf« 
tained, would have been the lofs of their prize. It 
is faid, that the privateer wanted to refit — Is that a 
reafon why a neutral veffel fhould be detained in a 
diftant port, becaofe the privateer chufes to refit? 
Or k it enough to fay that the privateer would lofe 
her cruife ? That is a condition to which perfons en- 
gaging in fuch an adventure muft fubmit. 

But it is urged in- defence of the captors, that an 
offer was made te raftore on bail, which it is faid 
would have the effed of difchargbg all the confe- 

o 4 quences 
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Th« qoences of this detendon^^ and^^hat the mafter, not 
p ^ ^^^^'' having accepted this offex,. the captors are. exonerated. 

^t<^^* So far is this from being a defence, that, in my 
• opinion, the privateer had not a power to make fuch 
an offer \ captors are not at liberty to carry prizes il^to 
a foreign port, and there take bail, inftead of bringing 
them to a port of this kmgdom* Some inftances have 
been alluded to in vt^hich King's fhips have done 
this. There have^^ I believe, been very few of 
this kind, and thoie on diftant ftation^ in the 
Mediierramanj or where the . JCipg'^ fhips could not 
leave their flations^ In thofe cafes, though it was 
undoubtedly j^n. irregularity even there, the Court 
overlooked it on the ground of the evident neceffity : 
b^t when captors are under no fuch neceflity^ it is 
a very different thing. The mailer would have aded 
very nnwifply if he had taken his fliip on the terms 
propofed ; he \)|ras required to take the fhip and 
cargo, and to bring her to England^ on his own riik. 
{Suppofe his fhip had been captured by the Frenc^j 
in the courfe of that voyage, (till the captain of the 
privateer would have proceeded againft the bail, and 
thus by taking on bail, the mafler would have expofed 
the property twice over. The mafler was, in my 
opinion, under a necef&ty of refufing fuch terms ; and 
therefore the offer amounts (o nothing, and does in no 
degree exonerate the captors. 

AH this inconyenienpe would have been avoided, 
if th^ ^aptaip of the privateei: had done his duty, and 
brought the ^lip and her cargo to a port of this 
Kingdom. Depofitions would have been taken to 
tl)e efFeft which now appears* The account given of 
pf the deftmatiQn might have been verified, on 
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application to the Bfitijh ' cbnfignees, or by the pro- _ Tht 
dudion of letters. Can I^entertaia a doubt, that on 
the difclofure of the faimefe of the whole: tranfa£Hon, ^'t^' 
advice would have been immediately given to releafe ? 
[nftead*of that/ time having be^i loft> it became « 
lecefTary to confider how the captors might evade 
:he confequences of fuch improper detention. Farther 
3roof was called for, and other reafpns were reforted 
b for a defence. 

Under thefe circumftances, I feel it impoffible liot 
o pronounce, that the privateer has aded improperly, 
R carrying the veffel into Lifbon^ and keepifig her 
here fo long. I do not fay that the original feizure 
vas wrongful, or that the privateer would not have 
ifted with peffeft rbrreftnel^i it (he had brought the 
hip to England^ and inftituted proceedings ' here. 
Fhe captors not having done that, but having carried 
^er to Lijbon^ and detained her there unneceflarily for 
ach a length of time, I am of opinion, that they are 
iable to cofts and damages ; deducting the expences, 
rhich would have been incurred, b^ proceeding here, 
nd alfo fo much time as would have been neceflary 
9r that purpofe. 



THE FORTXJNA, Quest Mafter. jw.^a, 

180S. 

(Inftance Court.) 

PHIS was a cafe of a Danijb veffel found derelia ^^^'/l^ 
pn the J^mlijh coaft. ' PrHipumtum on 

** " * the part of tM 

nafter and 
For crew, over- 
ruled. 
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Tbt t$r tbi Sahon^ S v mb iy and R$bmf(m.-^Qn tbe 

- Tuif^ ^l^j^^ fj^ j^j^, jdvuati and SewU srgml,-^ 

^'liit' '^^^ the ihq» had been biflily and predpitatdy de^ 
ferted by her crew» when there was no ml dai^cr ; 
that it was not to be taken as a cafe of high fidvag^ 
nor as a cafe of derelift : that the lalvoi9 had incurred 
no danger, and litde trouble* 

JUDOICENT. 

Sir )V^.&0//.— This is clearly a cafe of felTage, 
and, I think, of derelid. It ie laid, that the matter 
and hia ^crew left the ihip widi too much precipi- 
tation, and [that there was no danger. I canaoc 
ff9^ credit to fudi a reprefentation, in c^ipofirion to 
their own condud. Tbey thought othorvrife at the 
time^ and they muft be fuppofed to be die beft 
judges of thdr own fafety. The falfors, it is bid on 
one fide, incurred no danger ; whilft, on the otha- fide^ 
the danger is perhaps a little exaggerated. They went 
• out however, it is to be obfenred, for the very purpofe 
of faring vefleb in diftrefs, a drcumftance to which 
the Court always pays attention. The fubfequent con* 
dud of the falyors appears alfo to have been perfeBAy 
unimpeachable. They brought the veffel immediately 
into Harwich harbour, and delivered up pofleffion 
to the . officers of the Cuftoms. If there had been 
any confidend)le danger attending the zQi of £dvage, 
I fliould have given what the Court is in the habit 
of giving in cafes of daretift, an enthre moiety. As I 
thmk there was not much of that mgredient, I ihall 
give only two^fiftha. 

Total value of fliip and cai^> i^^ooL 
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THE MADONNA DELLE GRACIE, . '•{5^ 
CoPEMZiA Mafter* 

o^His was a cafe of a quantity of wines appearing Tnui«with 

to have been purchafed in Spain on behalf of £ice"{!ci!^l^tht 
a Briti/b fubjeft, under particular drcumftances, and Iw^nt*!^' 
taken on a. voyage from Barcelona to Leghorn. ^^ enemy'i 

' o ^ country* on part 

of • penon 

For the Captors j the Kin^s Advocate and Lmrmce x^^x m 
argued J — that the claimant, Mn Gregory^ s^peared to |^^ ^"^ 
have been the Britijh Conful at Barcelona^ where he JJ^ JJS^jf^ 
refided voluntarily aiter the breaking out of hoftilides ^emon forth* 

• t • « n • •? 1 T^ y f upply of the 

between this country and Spam^ till February 17979 BmUh fltet^ 
when he was forced away by the Spanijh govern-^ Rettitution. 
ment : That his houfe in Spain was afterwards refecved 
for him till 1 800 : That the wines in queftion were 
wines kept in his (lores, for want of an opportunity 
of (hipping them off, nil at laft they were fent with 
other wines, which had been purchafed to mix witbt 
them, to Leghorn. It was contended^ that the(e 
circumftances compofed a cafe exadly fimilar ta 
MuE/cott's cafe, i^ Admiralty Report^ p-^^oj} and 
that thefe wines were (ubje£l to condemnation, as 
the property of a Britifi fubjed taken in trade with, 
the enemy. 

On the other Jide^ Sewell faidj-^Hhat Mr. Gregorjt 
was willing to make an affidavit, that he was nol; a 
merchant in Spain ; that thefe wines weire the ioxm 
plus of a quandty piu'chafed by him, to fupply the 

Bntijb fleet in tb? Mcditerraman i and that be bad 

not 
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Tb* not before purchafed any other wines, or for any other 

DcLLB purpoie. 

^*^^"' It was rq)Iied, that he was not a perfon holding 

^'^io^' any contrad for this purpofe vnth Government ; that 

he was engaged with another perfon, Mr. , 

who was agent for the Britijh fleet, and that he was 
not to be confidered as a commiilioner, but as a general 
mcgrchant. 

JUDGMBNT. 

Sir W. Scott. — I remain very much of the opinion 
that I intimated before, when this cafe was firft 
opened, that the circumfbthces dated on behalf of 
Mr. Gregory 9 would, if true, afford a fair ground of 
difl:in£lion between this and the other cafes, to which 
allufion has been made. The circumftance on 
which I principally form that opinion is, that the 
claimant had purchafed the quantity of wines in 
queftion for the fole purpofe of fupplying the Britijb 
fleet, before the breaking out of hoftilities with 
Spain. Mr. Gregory had been fettled in Spain j but 
in what chara^er, whether as a merchant or not, 
does not appear from the papers. I now under* 
fhuid that fad can be fupplied, and that it can be 
(hewn that he had not aded as a merchant, nor 
ihade any purchafe, but for this particular purpofe. 
Such a fituation does, I think, very much diilin- 
guifli his cafe from the other cafes to which a re- 
ference has been made. They were cafes of perfons 
fettled in the enemy's country, and carrying on trade 
there, on the footing of a general traffic. Mr. Efcott 
was a wine-mercbantf who withdrew him/elf, but not 
his wines ; other wines were bought, and his trade 

went 
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went on, as in its ordinary and ufual courfe. This j^o^*^^ 
gentleman purchafed only for the purpofe of fupplying d**-"-* 

the Britijh fleet ; he was obliged to retire, and made — . '- — 

application to get his wines configned to the original ^\%^^ 
purpofe, but without effefl:. The wines were then 
depofited, not like Mr. Efcoit% in open ftores, but 
fecretly, for the ufe of the claimant, who had retired, 
and had no communication with his agent, till his 
brother went to Spain at the diftance of three years, 
in a public charader, to manage the concerns of the 
Britijh prifoners in that country. This was the firft 
opportunity of giving any directions refpe£Ung them ; 
and being the firft opportunity, it may be taken, I 
think, as annihilating the intermediate time, and as 
bringing the periods together. The interval between 
Mr.Gregory^s own perfonal departure, and the removal 
of his property, does, I think, under thefe circura- 
ftances, difappear. 

His brother, on his arrival in Spain^ adopts the 
only mode of getting off his wines, by fending them 
to Leghorn ; but finding that they had turned fo pale, 
as not to be fal^a^ble, without a mixture of newer 
wines, fome new wine was purchafed, and mixed 
with the old ftock, fo purchafed for the ufe of 
Government, and fecretly depofited almoft as the 
ftores of Government. 

Unlefs this remedy of adding the neceflary quan- 
tity of new wine could be allowed, to export the 
other would be of no ufe ; it might as well have bee^ 
thrown into the river. Such an addition is very dif- 
tinguifhable from any thing . that occurred in Mr. 
£/coti^s cafe, and muft, I think, be confidered as not 
affe&ing the legality of the tranfa6Uon. 

It 
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It is faid that Mr. Grepnry might have obtained a 
licence. I certainly do not mean to weaken the 
obligatbn to obtain licences, for every fort of com- 
^'^iSt* munication with the enemy's country, in all cafes 
where the meafure is ppa6HcabIe ; but I think I fee 
great difficulties that might have occurred in applying 
for a licence, or in uling it, in the prefent cafe« 
How could Mr. Gregory defcribe his wines, as to the 
place from whence they would be exported ? They 
were depofited fecretly, and could only be exported 
by particular opportunities, quocunque habili modo. 
On the other hand, can I entertain a doubt that 
Government would have bem very defirous to pro- 
ted him in the recovery of this property, purcluded 
under a contrad with them ? Or, on the ground of 
public utility, is it too much to hold out this en- 
couragement to perfons engaged in contraOs of this 
fort, that they fliali obtsun every facility in difpofing 
of fuch ftoress? It would be a confiderable dif< 
couragement to perfons in fuch fituations, at a dif- 
tance from home, and employed in the public fervice, 
if they were to know, that in cafe of hoftilities inter- 
vening, they would be left to get off their (tores as 
well as they could, with a danger of capture on every 
fide. The circumftances of this cafe may be taken as 
virtually amounting to a licence ; inafmuch, as if a 
licence had been applied for, it muft have been 
granted, i^nother circumftance urged againft Mr. 
Gregory is, that he had not difpofed of his houfe *^ 
perhaps it might not be eafy fo to do, at the moment 
of his departure, or afterwards ; or perhaps Mr. 
Gregory might entertain fome floating eiq>e£tadon 

of 
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of returning to his official iituation ; at all erents, it The 
is to be obferved, that this was nothing more than his dbllb 
own manfion, and not a houfe of trade. ""^^^ 

On the whole, I do not think that, by reftoring this ^'^^^^ 
property, I break in upon any one of the principles, 
which this Court is bound to fuftain, as againft 
fobjeds of this Goremtnent trading with the enemy. 

keftitution. 
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THE OSTER RISOER, Juroenson Mafter. F^,iitb^^ 

npHis was a cafe of a lhii5 carrying fundry articles ^°"j^**?^ 
^ from Riga to Amjierdam ; and, amongft the fdted, ig,».rmm 
reft, a quantity of fail-cloth, defcribed as linen, m.fter'^^ 
The innocent articles bebnging to proprietors not *"«^«<^- 
implicated in the contraband part of the cargo wene 
reftored. The fail-doth was condemned as contraband, 
and iiSo fome linfeed included in the fame claim. 

On the queftioD of frdght, it was prayed that the 
m^fter might be allowed his freight, eyen of the con- 
traband articles, on a fuggeftbn that he was totally 
ignorant of the contents of the packages defcribed as 
linen, and that he was under a fpecial agreement, 
codorfed on the bill of lading, ^^ not to open the 
packages." 

On the Merjide^ the King's Advocate and Robinfm 
tfr^^--^That the matter was de jure the agent of 
the owntrs in refpeft to the fhip, and capable of 

binding 
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Ttie binding them by his condud : that if the cargo wss 

OtTBK RltOSE. ", i__lt- •• J- Tw 

pronounced contraband, the pnvity and conufance 

''xto?* ^^ ^^ mafter rauft be in law prefumed, fo as to 
affeft the owners with the forfeiture of freight. That 
this being the rule of law, the mafter was not at 
liberty to bind himfelf to a voluntary ignorance, by 
.which, if it could be allowed in one inftance, the 
whole penalty of carrying contraband (a) might be 
defeated. A mafter erring in judgment as to the 
nature of his cargo, in not confidering it as con- 
traband, could not protedl the (hip from lofs of 
freight, much lefs could fuch eSeSt be allowed to a 
ftate of ignorance of the contents, voluntarily affiimed 
under an agreement, which was itfelf fufficient to 
awaken his caution. 

■ 

Judgment. 
The Court held, that the mafter could not be per- 
mitted to aver his ignorance ; that he was bound, in 
time of war, to know the contents of his cargo. 
That if a different rule could be fuftained, it might be 
applied to excufe the carrying of all contraband. 

Freight for goods condemned refiifed — freight 
for the claims reftored, allowed to be a charge 
upon that part of the cargo — the fhip and 
goods having been feparated. 

t 
^^_ _^^_ ^ - ^ - _ . ^ ^ ^ ^ — _ 

(a) So Mr.Valin, on a collateral fubjefi, refpe6ling the igno- 
rance of the mafter* " C'eft que ce feroit menager au capitaine du 
« naTire, uned^faite ou excufe, avcc laquelle il ne manqaeroit jamgit 
d'eluder la confifcation de fon navire, et du furplus de fa cargaifon. 
— jiujt M. le Chevalier d^Ahreu^ pmrldnt dee ejfets de contrabande^ 
remarquet^il que P avis eommun des autevrt eft de rejeiter eetU excuJcJ* 
Tr.det Prifes. ch. 5. fed. 5. 
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THE CONVENIENTIA, Peterson Matter, and Feb,n^, 

two other Ships. ^^"^ 

npHESE were cafes of cargoes of com taken out TnM!ebet«e«ii 
of an American veffel at St. Andero^ and put on ETiMfedSr 
board three veffels, for the account, as it was "*^"^^2i***' 
afferted, of the fame proprietor, Mr. Tanton of 
Altona. They were taken going on an oftenfibk 
dettination to Lijbon. In the two former cafes, the 
matters confeffed that they had fecret orders to go 
into Corunnay and that they were a&ually failing under 
an intention of going to that port* 

In the Convenientiaj the Kin^s Advocate argued^ on 
the part of the Captors j — that this being the cafe 
of a cargo going a coafting voyage between different 
ports of Spain^ under the additional aggravation of 
falfe papers, the Court would in the firft inftance pro« 
nounce it fubjed to condemnation. 

For the Claimant^ Arnold and Laurence.— It is a 
dangerous principle to admit, that the matter fliould 
have the power of facrificing the property of the 
cargo, on his oath alone, by averring a £alfe deftina- 
tion. The affidavit of the (hipper ttates the voyage 
to be to Lijbonj fo that there is at mott but oath 
againft oath. The matter did himfelf jom in tbstt 
affidavit, and therefore is not wonhy of credit, now 
coming forward to contradid: himfelf. It was farthef; 
£ud, that the coatting trade of Spain had never been pro^ 
hibited to foreigners; that there bdngnofpecialiUegalityi 
affe£Ung the voyage on that ground, it was to be 
VOL. IV. p laken 
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tim taken as a voyase from the port of one enemy, to 

TtA. . ' the ports of another enemy, in ivhidi the rufe 

jw. ijth, refpe&ing a falfe deftination, had never been laid 

i8c». dowii to greater extent, than to aflfed farther proof. 



Judgment. 

Sir W. Scoit. — It muft be admitted, at leafl, ifaal 
this is a cafe of ferther proof, as the mafter can gcrs 
no account of the property. That will make it 
unnecefllary to confider the faft as to the coafting tnuk 
of Spain^ whether it ftands on a different iboting 
from that of other countries or not {a). The only 
fad in the cafe which I have to confider is, whether 
this (hip, which is in every refped documented as 
bound to Lijbon^ was in reality going to Carumta. 



mttm 






(a) InlhtjiHe^orufy Feb. 131 18029 a cafe refpe6ting freight of | 
neutraT (hip, taken od a voyage between two Spant/b ports, Lau* 
rence took the fame obje^on, and contended^ that it was a tnit 
not denied to neutrals in time of peace, by the policy of the 
Spat^ laar^l that this circuftiftaac^ bad not been adverted to 
I^Qre^jn the Emanuelt [^ijidnir R^P- V'^.^ li ^^^^ itwasthert- 
fore open to argument in this inftance : That the reafpning on 
which that decifion was formed, did not apply to voyages between 
^nt ^ ' Spmin. 

CourL"^ I thiijk ipyfelf entitled to prefume, that the coaliig 
ffulf of Spaitt is guardjed by the fsune rule^^ and is placed on t^ 
fun^ footing, as the coafling trade of other counmes, unlefs t^ 
contrary is diilin£lly proved. In the prefiritcafe, nothing is pro- 
duced to eftablifti the contrary, on which the Court can 9A;*'aad 
Aerefore there is no ground lor departing from the rak, whish 
lui b^0ill!&B)>^iB other ci^s. 

The 
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rhe ps^rs all defcribe the deftination to be to VhV^ 

UJbcn ; and there is an affidavit of the Ihipper, (Wearing, ^^^tik*"^* 

[ cAferve, not that the fhip is afhially going to Aii*^' 

Lijbony but " that he had, by virtue of the royal '«*^- ' 

privilege, &c. (hipped a quantity of corn, &c. bound 

:o the port of Lijbon^ as appears by the chafter^ariy^ 

tnd the bill of lading.** This is not an exprefs 

ivarhent of the deftination. It is itnpofed in ivit6 

refpeds ; even the words " bound to LijbotC* might 

l)e taken as mere defcription, iand as not containing 

I dired averment ; but the other words which folio^^ 

^* as appears by the bill of ladmji;," fUpply an equivo- 

ea^oti^ i^^hich would etitilrely take off the effed of 

this former part, if it could be undei-ftood to kver 

I deftination to Lijbon. The mafter's coiictutence 

rfl that affidavit is ftili lefs dire€l, fihce he fwears 

dtaly, *^ \h?x Lijbon was his true deftination, ahd thai 

* he was bound to deliver ther?, according to his hill 

** if kding.^* The account ilrhich the mifttt* ^v^i 

ba the interrogatories is, ** Aat Mr. R is tUfe 

^ lader; that he does not know thk owhers; that 
■* by the papers, the cargo ivas to be delivered ai 
^ Lijbon^ but that he was told by the broker, wH6 
^ chartered his veffel, that if he tireht irito OdhiHha^ 
^ he would be paid the fame freight ; and that hi6 
** intended to go to dorunnaJ* 

It is objeded, that it would be a dangerous ptih^ 
dple to bold the mafter's evidence cdnchrfive, iss t& 
mt deftination. The Court has never laiddoWti tH^ 
rule to that extent: It has onlv faid, that utilelk 
fee teftimony of the mailer is difcredited br 6oAt^« 
iB&edi his evidence on tfii^ fz& m'tift be of ^^ 
#dght. . In point of fad, he tS i^ perfod iti y^6^ 
the fecret is entniAed. In JKMiot pfZixdple ^(^ fsk 

pa is 
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Tb« k entitled to great attention, inafmuch as he muH, 
TjA. in 10 deponng, bear teltimony againlt his own 
"T^TisaT* uiterefk, and thofe of his employers, which is a 
XS04. circumftance that gives weight, in all ordinary cafes, 
to the credibility of human teftimony. It is, howev^, 
a poilible thing, that a mafter may, in fome inftances, 
be aduated by finiOrer motives to depofe fialfely^ 
therefore, the Court has never ventured to lay it 
down as a fad to be taken, abfolutely, in all caSeg 
on the bare aflertion of the maften It will look to 
the other circumftances of the cafe, and fee how £air 
the credibility of his evidence is impeached or fup- 
ported. The Court will eftimate the credit of die 
mafter by the manner in which he appears to make 
his depofition. If his evidence appears fair in otb^ 
refpeds, and is not confined to a mere dry aflerticmj 
but enters into a drcumftantial account of the h6^ 
there, will be reafonable ground to conclude that his 
evidence is not corrupt. In both thefe rdpe^ds, I 
think this man's evidence is unimpeached : . he. has 
depofed to fuch circumftances as make it highly 
credible ; and there is nothing in the manner of the 
tranfadion to affed his credit. It is faid that the 
diredions were given only by the broker. But if 
owners cpuld, by the general diredions of third 
perfons, fhift off the refponfibility, and come and 
claim as perfons entirely unaffeded by the manage- 
ment of the tranfadion, it would be a great opening 
to fraud. Taking the tranfadion to have pafled 
in this manner, by the diredion of the broker, who is 
to be con(ideced as the iniernuncm^ as the agent of 
both parties, and as binding his employer, I muft 
bold the owners to be affeded by the £raad« and as 

uch i^t epiitled to give £urther proof* 

"■■■""'''■'•■ In 
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In the fecond cafe, the evidence being the fame, , Th« 
die fame fentence paffed. 



TIA. 



In the Jdjutor J all the circumftances were the jra, 13th, 
fiime, except that the mailer did not difclofe a defti- <s^>* 
nation to Corunna. 

b was argued on the fide of the Captors ^ — that as the 

cargo was part of the fame purchafe^ and of the fame 

fpeculation, the claimant muft be precluded by what 

appeared in other parts of the tranfaftion, from giving 

farther proof . 

On the other Jide^ Arnold and Laurence contended^ 
— that the probability or improbability of the deftina- 
tion to Lijbon in this cafe, might be a matter for 
farther proof ; but could not be determined by what 
had tranfpired in the other cafes, howeve!' conneded, 
in appearance, in fome parts of thie tranfa£lion. Tliat 
it was againft all rules of evidence to judge one cafe 
by another ; that there was room enough to fuggeft 
frauds that might have been attempted by the fhipper 
withput implicating the claimant; but that at all 
events, it was impoflible to decide one cafe by the evi« 
dence of another. 

Court. — Thefe three cafes bear a great fimilarity 
undoubtedly — ^^ fades non omnibus una^ nee diverfa ta* 
men.** — ^They are claimed by the fame perfon, and arife 
out of the fame purchafe of the cargo of an American 
veflel, which was not admitted to go into the Spanijb 
port, becaufe (he had been a Britifh prize. They 
were all contemporary tranfadions, and conduced 
by the fame parties. In the twp form^ cafes, the 

p 3 mailers 
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Tbf n^fters. a^ipitted the deftin^tipn to Ufbon tq \^ failfe 
^%\**^" and colourable : In the prefenc cafe the/ maliec doct, 

w/iStb, '^^^ J ^"^^ ^'^^ ^^y feature in which tl\^ difl[ff ; j^ut 
x^%. fUU I muft fay, that this circui;nJ[Unce makeoi a gresi^ 
diftin£Uon in a legal point of view. Thme may be 
reafon, morally, to conjeflure, that this cargo had 
the faaxe dcftination as the other two : but it is 
ioippflible for me to conclude^ th?t becaufe the; ot)^ 
i^ips vtere ^ing to a di^erent port, than t^t held: 
out ux their papers, that the deflination in dpu^ o^ 
is falfe alfo. My fufpicion may be very ftroqg ; b^t 
I think it would be going farther than any rule of law 
wiU warrant me, to come to fuch a conclufion* 

Under thefe confiderations, I (hall admit this cafe 
to farther proof; but very ftrong proof of propaty 
and deftination will be expe^^: After what ha|i 
pafled, it will not be improper to require, that 

Mr. , and alfo the fluppeT) fhould ni^g^ve 

the circumftance of any converfation, or vetbal order, 
funilar to what appears to have pafled in the former 
cafes, and that it fliould be diilin&ly averred, thati tins 
majier utas not /ailing under dire£tions to go to aqgr 
other port, than what was defcrijHtd to be thet o^efi* 
fible deftination. 

May. loth, 1802.^— This cargo wa^ coodenuieiil^ 110 
fartb^r proof being exhi|)ited. 
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THE CARL WALTER, Schmidt Maflef. ^^J^^ 

"^Ris was a cafe of a cargo of hides, taken on board Tnnsfer 
^ a Danijh veffei, on a voyage fwm the 5Riffitf ISeg'S^orf 
to St. Andera^ in Spain; having been traxis-ihipped c^'^^SThid' 
from on board a Spanijh ihip, which had arrived in the aiTened to hare 
To^ from the BraTjls^ under the prote£tion of a to t°PomitueM 
Pariugueze convoy. The claim was given for a «J^^^^ 
Mr. Belgeiar, a Pruffian by btrtb^ but refidmg and 
calrrying on trafde at Lijbon. 

On the part rf the Captors^ the Kinfs Advocate 
and Sewell. — It is a matter of general notoriety, that 
notwithflanding the war fubfiftmg between Spain and 
Portugal^ a fleet of Spanijh vefl^ls from Buenos 
Ayres was fuflfered' to fail udder the protedion of a 
Portugueze convoy, and adually arrived in the Tagu$. 
The hides, now before the Court, were by the ac- 
count of all the wknefles to the 21ft int^rogatory, a 
pGuft of the cargo of one of thefe fhips, trans*fliipped 
ia the Tagusy fou^ miles down the river, at a port 
where foreign fhips are allowed to enter and unlade 
goods* for re-exportation, without paying any duties* 
lliey are claimed for a merchant at Lijbon^ and falfel^' 
defcribed as PortugUeze hides^ and as being the pro- 
(fote of the Portugueze fettlements in the Brazils. 
Upm^ the queftion of property, it is to be obferted^ 
that there is a defed of proof, inafmuch as the m)af- 
tep' cMnot verify, or give any account of it. Bat xAM^ 
tfte UQL to be, that the hides w^re rdally Span^bidlk^ 
ak^may be prefomed fram the defcription giv^^ by sdl 
the witrteiTes, «*^ dMt they wferte taken from ^t^SpasO/h 

P 4 fliip/' 
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Th« flup/' they will be fubjed to condemnation^ even if 
^ T«iu^*" neutral property, under the principle of law, by w^ch 
jP^j^jK articles of colonial produce, having never been im- 
180a. ported into any neutral country , mult be held to be 
taken in tranfitu between the colonies of the enemy 
and the mother country. The prefumption that 
thefe hides are Spamfh, and not Portugueze hides, is 
jtill farther corroborated by this confideration, that 
if they had been the produce of .the fettlements ci 
Portugal^ they muft have been imported into JJ/bmi^ 
and could not have been exported again ia this man- 
ner without paying duties. It appears alfo from 
affidavits which the captors pray to be received, that 
the hides were fold at Plymouth as Buenos Ayres bides; 
that the difference between the Spant/h and Portu* 
gueze hides is very confiderable, in refped to the man- 
ner of dreffing them, and alfo in refped to their 
value. 

. On the part of the Claimant ^ Arnold and Laurence.'-^ 
There is not fufficient caufe ihewn, in the oi:iginal 
cafe, for the introduftion of fuch affidavits as are 
offered by the captors. [The Court being^ of opinion 
that they fliould be received.] It is by no means 
proved, even by the affidavits now exhibited, that 
they were Buenos Ayres hides; if they were, it is not 
improbable that they may have pafTed, in the way of 
t|ade, from th^ Spamjh fettlement, into the Brazils^ 
and have become Portugueze property. The maftar 
fays only, *^ that they were taken from a Spanijb 
veffel which had come from the Brazils ;'' but the . 
lading niight have been the produce of the Portujguezi 
li^ttlement) or it may have happened, if the hides 

•» were 
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^ere the produce of the Spanijh fettlements, that they ^J^^ 
might have been imported into the Brazils^ and have tie. 
become Portugueze property, under a transfer of fale /i*.i6th, ' 
ia that part of the world. They feem to have been **^ 
atloiitted in Lijbon^ as Portugueze property ; they 
pafied under the infpedion, and through the hands 
of the Cuftom-houfe of Lijbon ; whether the duties 
were paid or not is immaterial, -fo long as the regu- 
lations of the foreign Cuftom-houfe have been com* 
plied with. As to proof of property, there is 'the 
concurrent teftimony of all the papers, reprefenting 
thefe hides ^^ as going on the account and riik of the 
ihipper;" there are befides letters of the fhipp^ to 
his coniignee, giving him the neceflary advice and 
directions to fell. But if either on this point, or on 
the fad of produce, the Court ihould entertain a 
doubt, it will not decide againft the claimant on the 
prefent evidence. The affidavits that have been ad- 
mitted ftand as ex parte evidence, which the Court 
will at leaft allow the claimant an opportunity of con- 
tradi&ing. If the proof of property ihould not 
appear fufficient without the verification of the mafter, 
there is nothing to exclude the claimant from giving 
fiuther proof on that point. 

Judgment. 
Sir FT. Sr^.— This is a cafe of a cai^o of bides» 
daimed as the property of Mr. Belgeiar, who is 
defcribed as a Pruffian fubjed, but is a&ually refiding, 
and carrying on trade at Lijbm. The voyage is from 
B^trto Franco, in the Tagus, to St. Andero. The firft 
obfervation that imprefles itfelf on the notice of the 
Court| is the anfw^ of the mafter to the a^d inters 

rogatory^ 
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TiM niptorff in wfaieliy I do not fee that he has fpoken in 
^ ^^ aa]r<Ahtf inaittei%thaawhatin%btbeperfedlynati^ 



jr^xML ^ ^ answer to^ that interrogatory, or that he hu in- 
i*»4- asy degree dqgrefled*from the purport of the queftioa 
put to hinu He fays, ^^ that the cargo was all 
brought on board in lighters ; that it was alli as he- 
then heard, and was informed; brought from a 
Spamft) vefTel lying there, whurh had come, under 9 
' PcrtugttezB convoy, from the BrazihJ* He fays; 
that he was fo informed, and feems to have bdiered 
\iQhai! he heard. The other ^Intnefles concuv ia 
giiving^ die £une account, though perhaps mK quite 
fe (hrongiy. This cargo, fO' tafcen on board, was 
going to. a. Spanijh port, but whether to the port of 
its original deftination, or not, does not appear. 
How when I an called tqion to admit farther yfocS^ 
00: the pai!t of the claimam,. I cannot but obferre^ dM 
thiese was. pretty fbong notice conveyed to* the dtme^ 
ant is the depofitions of the fed, tkao a Sjumijb' 
fleet had arrived in the Tagus about this time ; and- 
therefore it naight be expeded to be fhewo, mAat' 
that thefe hides w^^ not Spanijb pnducey or; if tht^ 
were, that they had been fairly and completely coi^ 
verted, and had become the property of the P&rH^ 
gueze merchant, by a bona fide importation and fale, 
notwithflanding he might have been imprudmt eflbugh 
to pucfue the deflinatbi^ to a Sj^^Dv^ port. Ttus^cfb- 
fervation, on what tH^' claimaDt mgf)t have drae; is 
fljHL farther flbengthened,e fsons tfae circumffamiee»thai^' 
faitfaer evidence is: now offbred;^ 
. Some refle&ioDB. have been^ thrown out againftr a^ 
jHaoftibe,, impnted to Britijb cruizers^ o£ taiung -refoge 
mrJUfiaa^ andiOstliyingiout to make feizureof fropettf 

fhipped 
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lll^^ in; that; po^^ Th^ drcciinfta&CQS' vilish anef Tiit 



QaslWiUL^ 



d^iqlofed m this cafi^ QLuil; I tfaink» prepare us talMk 
OTi; fqch a ccmfequeit^ce^ if true^ without moch. indig>« ""STIS^ 
lotion or furprisse ; becauTci if tbe goveraniMti of: 
Portugal is reduc^ t$^ fuch a. wretch^ dependence' 
qa Spain^ a$^ to lend her conyoyst to prote^Ss the 
tia^e of Spain from. i(ri/|^'Capittre»-^^to ftand for- 
ward to proted) in time of war^ the ciunmarce q£ 
^wn^ againft the cn«;serfii of her oMm ajily^ it camot 
I^ much, matter of furpfftze^ if the peace: of heo pont. 
bepome^ fi^je^ to fome degree of interrupMo. TSHurit: 
wa^don^in thiecafeidojesnovlkoweireri appear tahava 
il^^er^. ioi aay mani^er ixcith. the^ rights o£ neutral 
poi:t8 ; fioce the privateer wem out^ asd madie the^ cap^ 
ture at fea, and no fuc h habit is .proved upoa her^ 

Affidavits have been brought in tos Amhv thai^ tim 
h|4?$9 of which this casgo is compofed^ arei Aveaof^ 
j^#f hides, and fo I obferve^ they an. ck£critei]b ior 
tha, return, made by the eonuniifibnere oi appiiai|iB«. 
t%mt ap4 fale, one ofi whooA is,, aoeoniiiig^ to thei 
ijigpUu* jH-a^ce;, appointed by the claimaitf# Thefi 
aU coni^ur ii^, thip repr-efentation^ and; fay^ *^ that; 
therer is only op9> opinion on the ivtifi/S^** lib is, he^* 
fides, dated on the authority of two merchants, '^ tha^ 
if they had been Briwl hides, th^y muft luitpe blaien 
in>ported at Lijhmf andnpt at Pvr^ Frmc/i^MiAim Sk 
fv^rt^gueze bottom,'' No duties app^aer to boccttaqpKb 
isv any of the papers. 

It ia therefore by thefe cir^mflances £^tt|r eft^n) 
l)liflied to my fatis^^i^on, that there wia^ np fuch. iwtp^th > 
tSitioa into. L(ft»fh ^ would juiUfy> atfale^fiooe^ it 
h;W.^)een rep^^tefUy deteprmwedi that ia dmrrOf- was/ 
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The propisrty cannot be legally transferred and changed 
Vi*/*"* intran/itu. {Dankebar^ i Adm. Rep. p. ii 2*2 There 
^ M.i6th. ^^ ^ thmk, reafon to conclude, that there has been 

no bona fide importation ; and if fo, the fad of fale 
vould not avail, even if it -had adually taken place. 
The goods would ftill be liable to be confidered in 
the fame light, as if they had been taken in tranfitu on 
thdr original deftination. 

But farther, is there not evidence to fatisfy n^e 
that the aflerted title is a mere fhadowy title, and 
nothing elfe ? Of whom were thefe hides bought ? 
It is not poifible that Mr. Belgeiar could have been 
the proprietor in Buenos Ayresj — as fuch, he would 
not have been permitted to impprt. He muft have 
become the purchafer then at Porto Franco ; and if 
' ioj there fhould have been fome document of his 
title on board. Inftead of that, there is no evidence 
of fuch purcbafe j there is nothing but the formal 
papers, the bill of lading, juid a letter of advice^ 
mere dry and jejune papers, on which he never could 
have rafted his title to fo valuable a cargo ; unlets 
he can be fuppofed to have conduded his affairs, in 
fuch a delicate fituation, with the moft fupine negli- 
gence. 

But there is a document on board, which does, in 
my opinion, bear as ftrongly againft the truth of the 
tranfadion, as any thing can do. There is a certifi-' 
cate introdu^cedy to declare the neutrality of the pro- 
perty, from a perfon who has no authority in Lijbon^ 
but ais agent for the exchange of prifoners between 
France and Portugal. This perfon is brought forward 
to declare, that the goods in queftion are ^^ pro^ 
^emunts^^* from the Portugueze pofleffions in BmziL 

The 
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The terms in which it is expreffed ia the French^ are Thr 
very equivocal. Thefe hides might be ** prth xta. 
venants'' from the poffeffions of Portugal^ without M.i6ih, 
eftablifhing in any degree that they are of the produce *^ 
of Portugal. But why an agent of the French govern- 
ment (hould take fuch pains to protect the property 
of a Portugueze merchant, then an enemy <^f France, 
is not very intelligible. It cannot be, that this certi- 
ficate was intended to protect the cargo, as PortugucTie 
property, againft French capture, becaufe the very 
reprefentation of Portugueze property, would but 
awaken the vigilance and avidity of the French 
cruizers. Againft Englijh, cruizers^. fuch. a repre- 
fentation might be expeded to afford fome pro* 
te£lion. This is, in my eftimation, by no means an 
infignificant circumftance to fhew, that there was an 
enemy s intereft in this tranfaftion. There is every 
reafon to believe that this has been a fraudulent bufi* 
nels from the beginning, if not an invalid tranf« 
adion, in point of law : and I have no liefitation in 
pronouncing this cargo fubje& to condemnation. 

In the Doris^ the Counfel not being able to dif- 
dnguifli. Judgment the fame. 

In the Potrimposj documented from Lijbon to 
JEmbdenj the King's Advocate laid, there were aooo 
hides of the fame quality, being tt}e produce of Buenos 
Ayresj claimed by Mr. , of Embden, in which 

the fentence muft be the lame. That there were, 
however, lo^ooo other hides, defcribed as BraxU 
hideSy on which farther proof muft be ghren, the 
mafter not being able to verify. 

For 
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ju^ JF^" ^^iMikaHf^ AnKM'prayed^-^ihzx, farther iptbA 

fflight be ^ixUkted of the whole parcel ; obfervihg, thkt 

^^^,^ i& «Mb ^afis the tSuties wene charged, atid defcnlMd t6 

tMi. ' iMitebeen|)iiid; and that there wttt nothing concltifivfe 
to ;fliew diit they tvere j&Mfm/ ifyr^x i^iti!?/. 

The Kin^s Advocate repUedj -^ that as to the 2006 
Buenos Ayres hidfs^ it whs fttll a fale in tranfitu^ iiki 
the preceding cafes. 

Cottti. --^ It is li6t qa{t« tt^ If the;^ weri ^6tti^ 
lAisaHy to Embden, there had t>6eh H tertninatidh df 
. the 0rigiiitil Voyage. I ^1 fee the proof apptytt^ 
to the wholew 



li/f Mitj iSdi.-^thii ctiiM mk heflrd bit, 
proof, whei^ the Cburt, being of opinibh that th6 
[»liMf ^6 infillBcient, i:c}e£ted the clium. 

Cbndemied* 



w.a3<i. THE WELLIAM, Stodart Matter. 

Monition againft 

^M^^to ^pHi& was a eafe in which a monition had been 

^«^^on— ^ takfin out agaiift the aqptors to proceed to ad- 

tb^rei^no judicatioUf The captors appeared under protef^ 

Co!m,a^adiyt objeding that no claim had been given, and that it 

^*SL7** ^^'^ "^^ oompetent to the parties to call on the 
ra^the Dutch captors, to proceed to adjudication before they them^ 

that the captors felyes wcTc vk the charadeT of cbimaats before the 

had no letter of ^ ■, 
narque againft ^OUrt. 
the Dutch, 
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The Regifirar faidj — that fomethiag hs^i beeii Tiie * 
done very irregularly in this proceeding) though it . — : — , 
did not appear how it had arifen ; that it iiras not the ^'i^' 
praidice to ifTue.a monition to proceed to adjudication^ 
till a claim tiad been given, and fecprity ^otered^ 
That tl)ie preient monition defcribed the claims ** to 
have been given J ^ though it was npw inl^fted by thf 
captors, that there was no claim. 

Court. — The monition that hzs iflued againft the cap* 
tors, "is to proceed to adjudicadon :" They objed, that 
no claim has been given by the parties, applying for the 
procefs of the Court. Undoubtedly, it is the ufual prac- 
tice for a party to give in his claim, in the firft inftance ; . 
but it will not neceflarily vidate the procels, if there 
ba$ been no claim. If U fiiould, in any manner, opme 
to the knowledge of the Court, that a feizure had 
been made in the nature of prize, and that ao ppo- ^ 

ceedings had been inflituted, it would be the duty of 
che Co^rt to dire^ fMroceedings t^ be cqmnwited. 
Iq Common condemnations, it is not neoeflary to wak 
for a claim. The captor^^ ia thi^ inftaoce^ adaiit ^ 
that is neceflary to found the procefs of the Court, by 
the figure and forcible pofieffion i thai is (nficient 
to oblige them to proce^ to adJQdic9tioa. ^Bother 
ground that has been taken, is, ^^ that the captor is noC 
}^bl9 ta be called upon to proceed tp adjudication | 
becaufe he is not commiffione^ $igak»ft t^ D^ik$ 
an4 that the cargo wap feat over here by the Covut of 
fiiermtHhi under ar A^ipicioa tM U i^a^ Dutch pro^ 
p$Vty> and on bail t^ anfw^r all ^i^fti^ns.^' Tbt ' 
c^pua\h9d tak^ oujif a cpmmiffi^ !^ii# the Frmcj^ 
m^ le^ ; and mf^ CMjkH^ tbat this oargo Bright: ixx \m 
fkwk property. The Judge of the Court of Ber» 

muda 
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The fnuda has determined nothing on that qudtioity but 
"''"'^'^ rather remitted the caufe, declining to decide upoit 
^iuS^ St ; but, if the captor had taken out no commiifion, is 
he to be at liberty to make a feizure, without bdng 
refponfible to the neutral merchant, becaufe'- i^^ is 
non-commiffioned^ and cannot obtain condemnation to 
himfelf ? I have no hefitation in overruling the proteft, 

and with cofts. 

« 

CaptoFB directed to proceed to acyudicatioo. 



Aiw<6th. THE JOHN AND JANE, Askew Mafter. 

zSos. 

x>««iiaioii ef a npHis was a cafe of an Englijh (hip fbuiid at leti 
prise fliip bv * havmg been taken by the enemy, and deferted by 

the enenjy ooc 

eonfidttcd *% t xbut captOrS* 

4erdidioii tm- 

puuUiL to the 

52J^^JJ^ Laurence arptedy •— that the Court would coofidef 

it as a cafe of derelid, and give a mdety , efpecklly 
96 the value was very fmalU 

Caart. ~-I do not think that this is to be taken as a 
cafe of dereliS. The VeiTel appears to have been 
captured by the French^ and d^erted i but there is 
no animus derelinquendi imputable to the owner. 
The French captors had left the veflel, becaufe, per- 
haps, they did not wi(h to be incumbered with her, 
or delayed in their cruize. But thofe who were in 
pofleffiouj as the agents of the proprietor, had lidl 
committed any ad of dereli&ion. The principle of 
iiiereliCI; does sot, in my opinion^ applyt If the 
, * . enemy 
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enemy had kept pofleffion, and maintained a conteft, jog^^* ^„ 
the law would have given only one-fixth to a re- ■ 
captor (tf). Can it be faid that the merit of the lioaT* 
falvors is greater, or that they are entitled to a greater 
reward, becaufe no perfon was left on board the fhip 
to defend her ? The value is ftated to be not more 
than 6oo/. I {hall give 150A though perhfiips thQt 
will be going farther than may, on ftrid jprindple^ tye 
-warranted. 

(a) There is one fpecies of recapture from the en^y whtdi 
▼efts the whole intereft in the recapture, Ttz. where an enemy's 
Slip, taken originally by one Englljh veflel, and loft again to afi 
enemy's cruizer, is fubfequently recaptured by another En^li/b 
ihip. It has pccafionally become, a fubjed of difcuffion fxi'the 
Prize Court of thit country, and alfo in France^ whether any IntereA 
«viFefted in the firft feizor ; and in 1 778, in the cafe of the LwctdUd^ 
the Court of Admiralty was difpofed,^ though apparently in 
departure from more ancient precedents, to coniider the firft tajcer 
as the captor, and the fubfequent taker as the recaptor, en- 
titled to a high falvage. It does not appear, that this cafe was 
:^>pealed. Boc in another inftance the (kme point wat much contefted 
before the Lords of Appeal, in the cafe of the Polly (a), in wUdi {a) Lordt, 
theprize had been refcuodby the ^iii/rifaacrew,andretaken,andcoiv> *** ^^' *^ 
demned to the laft captor in the Vice Ad. Ct. of New 70ri.-«-On 
appeal, brought by the firft feizor, the Lords affirmed the fentence of 
the Court below, holding, that the original captor had not completed 
|iif poffeflion ; that the incipient intereft which had been acquired by 
the firft taker, was entirely divefted by the fubfequent refcuei and 
that the final BrUiJb captor was to be confidered as the efficient 
captor, and as fuch entitled to the whole benefit of the prize. 
In the cafe of the Marguerllie {b)y the fame queftion was brought (f) jd Aprils 
before the Court of Appeal, with the only difference, that the firft ^1^^\ 
recapture had been made by a French frigate. The Lords pro- 
nounced a decree ^o the fame effed, and condemned the appellant 
in cofts. Mr. Falln^ Traite des Prifes, c. 6. $ i . fays, that this 
potat was eftablifhed in the French Coqrt of prize iu favor of the 
UtiDlate captor, by an arr^i A.D. 1748. 

- VOL. IV. Q 
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M^rei x6cfa, THE AURORA, Lihdbero M^Aeu 

Proprietary fpHis was a cafe refpe£bng the legal proprietary 
K^i^^th . intereft in certain goods, (hipped in a Spanijh 
SSJ^^^"**^' port, and fent to Ireland. The principal fads were 
ciicumftinces, ftated to be, that Neale^ a merchant, living in America^ 

having been engaged in exporting banlla from 
Teneriffe to Ireland^ and having funds in Tcneriffc^ 
was confiderably in debt to Cunningbanij his corre- 
fpondent living in Belfaft ; that Cunningham^ wiflung 
to get the debt liquidated, fent over his clerk to 
Cullen and — — , merchants, at Teneriffe ^ to perfuade 
themtofhip a farther certain quantity of barilla configndl 
to him, but on the account of Neale^ as they had for- 
merly done, on a promife, that he would be refponfible 
for the remainder of the (hipment; a licence was 
obtained for fuch importation, and a vefTel chartered 
and fent out to bring the goods to Ireland. The 
clerk arrived, and the tranfa&ion went on according 
to Cunningham^s direiSions ; the fhipment was made^ 
and the bill of lading figned to Nealcy when the 
Ihippers received advice from London of the real nature 
of the order, that it was not in the common courfe 
of a confignment to Cunningham for Neale^s ufej 
but that Cunningham had taken this method to in- 
demnify himfelf, by getting the property of Neak 
into his hands. On this difcovery, the (hippers, who 
had made out a bill of lading to Neale^ interpofed, 
and refufcd to let the (hip fail, unleds Jamefon^ the 
clerk of Cunningham^ would confent to an alteration 
of the bills of lading, and take them ^^ to the otdtn 

of 
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of the (hippers ;" the bills of lading were accordingly ^ Th» 
made out in that form, and the (hip failed and was 
captured* ^"*^5oi 

Ih fiippturt bf ibe Claim^ Laurence and Sewell con* 
tended J — that the fhip having been chartered by 
Cimninghamy and feiit otlt on this ex{>edition, a de- 
livery to the mailer was a delivery to him. 

Cwr/. —Was there not a cafe very lately of ^oods 
fent by a merchant in Holland to ^. a perfon in 
AmericA^ by order of B. and for account of B. but 
tnth dire&ibns to A. tiot to ddiver them, unlefs 
&tisfa£Uon could be given for the payment, -—» in which 
cafe the property was hdd, not to be divefted out of 
the Dutch fhipper, and condemned ? 

Laurence.^^McYi a cafe has occurred, but there the 
goods were not going to the hands of the purchafer, 
but to a third perfon who might 'be fuppofed to keep 
iip the poiTeflion of the fhipper, as an intermediate 
agent : here they are going diredly to the confignee^ 
and into his poifeilion. 

Judgment. 
Sir W. Scott. — This is the cafe of goods Ihipped in 
Teneriffe^ and bound to Belfajly there to be imported, 
it is faid, under a licence, though all that is pro- 
duced is not a licence, but an order of the Lord 
Lieutenant to the Cuflom-houfe, reciting, ^^ that 
there was fuch a licence/' It is proper, in all cafes, 
that the licence itfelf fhould be exhibited, in order 
that the Court may fee whether the party has com- 

g 2 plied 



Tii9 plied with^tlm. ^r^^^Q^ U (a)* One lioiica^ ^S tV^ 
^Ap^o*^ Ucenc^ I (n^ u|fgr from wba,t h here^ted^ viz^ tfam 
^^^^ the articles were to be either Britijh or Irijh peppei^ ( 
if they fhould prove not to be the property of a Britijh 
gt bijb, m^ccbaiitt, it^ would be, iaiipo$l|l^ ll^t ifbey 
iPQul^Ure^r^MndW; ^ Jliiccpc^;: Acifecoiyl <6«» 
dityop v^ tfc^ th^y wr^.to b€i ii^poijted \^ Mr..Cii*- 

ningbam. ^ i!b^^ QfiiQ^\j^Qi^^ 
thefe two conditions have not been complied with, 
|be,lip^c^itIeIC wUl'^ o{ Qo^ waiU Althougbvthe 
8pv^^;^tjgft, an^ tbpfe wfep, r^prefem l^iri> «i2^ Iwwi 
^h^ RoweK of pernqttjng eve^, the .ifnp(>rta«o«tj ^ 
?!3L.Wy's flrofpeijiy^ 3*4 4ia$ by a»y perfoft wh«»vcft I 
^ ^t; tQLpre(^J?Qi^ fuchi^LQ^ iiUeQtion« in; ^iier itt^Qbd 
ff it,^ unlcls/ ^e t^im^^ of the iic.eiKQ \ ^ii^>re&l]f fo: d& 
clare it. .« 

Then bow can it be faid, that Mr. Cunningham b 
tbe impoi^ter in thi§.qa,fe? I do not ^ haw he can 
he fp described : he charteifs, a yeflel^ and fendlther 

m 

Xf^ the, Ifl^ of Tmerfffh to. bnng from thence a cai^fo^ 
for- tb^t accpuAt of B€(d$i a mercbailt iu Ameriau 
The viei&l ^iriyes 2tt TJteneriffef where there: waa an 
ageiit o( Mr. Cunningham^ who a^:[ea|^» with the 
affiftance of C — — , a merchant of the ifland, to 
have tranfafted the bufmefs with Qulkn. and Co. of 



■■ ■■ 



(<i) Thfi^ c^nfJvdVl^cU^fe Qf ItccDceii providet, " That^aiVf 
perif69 wh^ flijai)! .cl»i9V th;^ bcQ^fit qf.tlie liceoce hereby graaUMly 
(haU tajce and have the fafncy upon condition, that; if any quefttoyi 
arifet in any of dur Courts of Admiralty , or elfe where, whether 
fttcb ptd^D ort perfonai hath ^ or have^ ia all points confbnned 
tji^fntpt.^n.f^ll'csibs.mrhatfresrevi proof ihall bft oa-^e pedon^r 
irrfopa ufing tliip, our lic^ncr^ or c^aipiing tbe^ bt^^ therpof.^* 

SevilU. 
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SevWe. The cbaiter*party was in the cotiife of b^g The 
fulfilled, and a cargo had been put on h&dJA^ coh* ;. °^*^ : 
figned to Cunningham J but on a^tmiM imd rifi^ '^%^;'^' 
nominally of Mr. t^leale. The whole of this taraiisfef 
was afterwards i^fcinded. The (hJpptei<s takfe jAittii,- 
and wiih to give a differetit (hlipe to the bufiinefe.' 
They confent to let the cargo go to Betfafii but not* 
to the hands of Cunninghamy in the fif ft inft^M^e, ikhr 
for the account of Neale. It is ddtcrifeed t6 bfe goift^ 
" for their order ^^^ and configned to the houfe of '€&Gbpiii^ 
Bolland and Co. in London^ who were to futtef' % ttf 
go on to Cunningham^ if they were Satisfied fbY-Aef 
paynoent. By thefe means the (hi^pers c^ktrkted' 
^ proted themfelves againft danger oF two kittdS* 
They were not perfonally acquaint with CuHtHtHj^hm: 
diey hoped ther^ore to guarantee themlelt^ igaih'ft 
any rilk from that quarter, and aifo tigaihft the 
infolvency of Keale. In doing fo, they h^ve, tttifbfw 
tooately for themfelves, incurred anoth^f* d^Mt 
which they did not forefee, viz. that of rendering tnis 
property liable to condemnation, as property fti!! 
iiefted in them, l^bjeds of a State m hodiKty i0rfth 
tins country. The (hippers, having the goods ta 
their power, and in their own port, refufe to kt them 
go, unlefs under an alteration of the bill of lading* — • 
It is faid that Cunningham^s agent confented that they 
fliould be fo (hipped ; I do not exactly fee how that can 
vary the cafe ; if it was a voluntary offer on the piart 
of the agent, that would not alter it ; but hi rath)^ 
feems, that it was not voluntary, but forced upon 
him, • under the power which the (hippers retained 
over the goods. It is true, the vefiel was coming to 
B^lfrji ; but are the goods configned to Mr. Cun^^ 

ft 3 ningbamt 
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AwiA. ^'^JT^^^ ^ By ■o means -r;- he has no legal conaedioii 

J-— whatever With them, he had no document by which 

* xSoa. ' he coyld demand pofleifion, or defcribe himfelf aa 
the legal importer. He might perhaps condder 
himfelf to be the importer^ but the queftion is, 
whether he can, in law, be fo confidered. Suppofe 
the (hip had arrived, and that Mr. Cunningbam had, 
in the mean time, been involved in difficulties, would 
not Bolland and Ctnvper have (topped thefe goods? 
In what way could Mr. Cunningbam have demanded 
them? They would have been (till the goods of 
CuUefiy and in his own pofle(fion, for the pofleffion 
of Bolland and Co. bis agfntsy would be confidered 
as his own* If I fend ^loney to a hanker, my banker's 
pofleffion is my poQeflion. To fay, that Bolland and 
Co* are al/9 the agents and correfpondents of Cunnir^*. 
bamy makes no differenge, becaufe the goods were 
OQt fent %o them in that capadty. They were the 
correfpondents of both pardes ; but they were to aft 
in fbi^ inftance for the fecurity of the (hippers. It is 
ifnpoflible to diftingui(h this cafe from other cafes, in 
which the goods bei^g ftjll vmder the dominion of the 
^lippef , and fubjeft to his order, the property has been 
|ield in this Court not to t^ legally chs^ige^. I cannot 
j>ut be of opinion, that this cargo continued (lill the 
property of the (bipper^, that Mr. Cunmngbfim would 
not be legally anfwerable for the payment, and that 
in condemmng thefe goods, I condemn nothing but 
what is to be legally confidered as Spanijh property* 
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THE TRELAWNEY, Lake Matter. -^'^^L^^ 

(Inftance Court.) 

•T^His was a cafe of falvage, on behalf of the Lord sJ^vrf* 
Ne/fon flave-fhip, for the recovery of. the Tre- Refa>eof« 
lawneyj another llave-fhip, on the coaft of Africa^ mfitfcuK fbTcs, 
from fome infurgent flaves, who had difpofleffed the ^^*i^ ^ 
matter and crew, and fent them on fhore. Miotbt r fl«re- 

I*lOtb fifto. 

• On the fart of the owners of the Trelawney^ againjt 
whom the monition had been granted [vide 3 Adm* 
Repts. p. 2 1 6,3 Arnold Jiatedy — that the reprefenta* 
tion, which was now before the Court, was an ex 
parte reprefentation only. That the matter of the 
Trelawney was dead, and the rett of the crew had not 
been in England lately, fo as to enable the owner to 
offer any thing in the way of evidence, in oppofition 
to that account. That, in refpeft to the value of the 
property faved, it was to be recollected, that the 
fervice was rendered on the coatt, and therefore the 
value of the flaves recovered, was to be ettimated by 
their price in that country, and not by their ultimate 
value {a) in the Wejl Indies^ after the contingencies of a 
long voyage. It was farther contended, that no prece* 
dent could be produced in which falvage had ever 
been demanded for fuch fervices j — as the occafion 
could not but be frequently occurring, it was to 



{a) Stated to be about 20,000!. on the arrival at JamaUa^ 
ox England^ 

Q 4 be 
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tim be inferred from hence, that between perfons engaged 

^J! 1 in this trade, it was confidered as ^ ^ft of mutual 

^**^r&>a?*' affiftance, to be aflforded, and received gratuitoufly, 

without founding a den^pid of legal (alvage againft 

the owners* 

Sir W. Scott. '^Tht firft queftion that I have to 
confiderp is, how far the fad, on which the claim of 
falvage is built, is fuf&ciently eftablifhed. It (bmda 
on what is called the ex parte reprefentation of the 
fijdvors, in which they have taken on themfelves to 
defcijbe the circumftances of the tranfadion. If that 
ftood ^one, it would undoubtedly be confidered with 
great jealoufy by the Court, but it is accompanied by this 
<x>rrdtx)r^ting circumftance, that the other party has op> 
po(ed nothing to it. It is not denied that the mailer aad 
crew have been in England fmce the tranfadioa. 
Their reprefentation, if it contained an account, in any 
refped, fubftantially different from that which has been 
^iv^ by the faWors, would have been received, and might 
h^yie been very important, But nothing of that kind 
is offered: neither is it fuggefted, that the owners 
have received any other reprefentation than that whici^ 
IS now given by the falvors. To come at this Uta 
liour, and call it an ex parte reprefentation, wheQ 
nothing is offered or fuggefted, as <:apable of being 
produced in fair contradidion to it, is a little unreafon^ 
able* I muft, I think, look upon it a^ more thaii 
an ex parte reprefentation, and confider the fad tq 
be as much eftablifhec}, as if it had been made out by 
plea and proof* The refult of that opinion muft be^ that 

tbe 
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ibe h& is fufficietitly bie£b;^e xae, and that it is l&ewfe "nw 
a^ meritorious fervice, ^ there r^epref€i;ited. w.AMif >r. 

The affidavit of Mr. Kindai^ the mafter of Jthe ^^'iSJi^ 
Lord Nelforij flates, — " That he arrived at Cabendct^ 
^^ on the coaft of Angofuy in Muy 1799 ; that during 
<^ his (lay there, the Trelc^umey arrivied, imd was 
^ employed in taking in her xrompleotient of fiaves, 
^^ when5 on the ad of Auguft^ about fix o'clod^ in 
*f the morning, thofe already on board, in number 
^^ about 85, rofe upon the captain and ci^ew, leised 
^^ the arms, wounded two of the crew, and got oom» 
^^ plete poiTeiEon of the ihip in about five minutes; 
*^ that the captain and all the crew, except the two 
** men who were wou^ded, got through the cabin 
^^ windows into two boats, belonging to the Trelaumeyj 
^ and rowed away to the Lard J^eyon!^ — So thatthm 
was a complete abandonment : I impute no blame to 
any one on this account \ but I mention it, as &ew^ 
i^g that the crew were completely overpowered, and 
obliged to quit the fhip. — The affidavit farther ftat«8, 
^^ That this deponent, conceiving that not a moment 
^ was to be loft, commenced a heavy fire from h» 
f* great guns and fmall arms, into the Trelawnej^ 
^> which was lying about half a cable's length from 
•* the Lord Nelfon. That the captain and furgeon of 
^ the Trelawneyy and a boy, got on board his fliip, 
** but he prevented the reft of the crew from quitting 
^^ their boats. That about this time, thirty of this 
^^ appearer's men, whom he had previoufly di^atched 
^^ in two of his boats for that purpofe, had boarded 
♦* the Trelaivney^ and were engaged with the negroes 
^ about an hour and a half, and after a fevere con- 
^ gift, in which two of bis crew were feverely 

<* wounded. 
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TiM ** wounded, fucceeded in quelling the infurreftion^ 
,> *^ That about a quarter of an hour before the (laves 

^'oo!^^' *• were tompletely fubdued, this appearer went on 
** board the Trelawney with the boat's crew, whom 
** he compelled to return, by threatening to fire 
^ into their boat; thslt he remained on board the 
•* Tnlawney till between nine and ten o'clock, when 
^^ perfed order was reftored, and this appearer re- 
^ turned to his (hip, leaving his furgeon and fur- 
^ geon's inateio take care of the ihip and give the 
^ neceflary relief to the wounded ;" and laftly, 
^ that if it had not been for his exertions, and the 
^ fpirited conduct of his (hip's company, the laid 
^^ fiiip Trelawney and her cargo muft have been 
^< inevitably loft." — So that every part of the fervice 
was meritorioufly performed. He compelled the 
crew of the Trelawney to do their duty, he afforded 
aififtance, and finally fucceeded in quelling the mu- 
tiny, and recovered poffe(fion of the (hip, and fbis^ 
not without a conflift with very defperate perfons. 
It muft be admitted, on this view of the fads, that a 
very great benefit has been received, — By whom ? by 
the owners of the (hip' and cargo. As far as the fal- 
vors are concerned, they have no privity with the 
(a) infurers. Their demand is againft the owners alone, 
though in fa£k,the infurers may be in general theperfons 
on whom the lofs, if that is a lofs by which, on the 
whole, they are benefitted, ultimately falls. It is to 
the owners of the property refcued, that the falvors are 
to look for their reward. If it be in point of &d 
true, as ftated in the ad, that the falvors did make a 

filly 

(a) It had been dated in the affidavit of the owner of the 7rr- 
lavfmj^ *^ that he would be prejudiced by the delay of the caofe, 

ovioc 
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filly declaration, that they would take nothing from The 
the owners, that is a declaration not to be prefled upon i^ 

the Court, as affording any legal ground of exception ^^^^^^ 
againft this fuit. It is the duty pf the Court, in this, 
as in many other inftances, to proted perfons agsunfl: 
their own indifcretions. 

It appears that fomf negociation had been going 
on to fettle this matter by agreement with the under- 
writers ; but they are a numerous body, and I am 
not furprifed that no final fettlement has been 
concluded. Laying out of the cafe all imputation that 
one party may be difpofed to throw upon the other, 
I have nothing to do but ^o confider the value of the 
property that has been faved, and tlie fervice per- 
formed : It is, as I have faid before, upon the 
credit of the reprefentation given, a meritorious 
fervice, to be confidered as a refcue effected from 
pirates ; and to fay the lead of it, full as meritorious as 
I'ecovering property out of (be hands of the public 
^emy. If the cafe refted here, I ihould be difpofed 
to accede fo the prayer wh|cl^ has been made, that the 
court would give falvage, in as high a proportion, as 
»$ direded by the Prize A£t, for cafes of recapture 
of war. But I ought to remember, at the iame 
time, the nature of the trade in which thefe two (hips 
^ere employed— that it is a fervice of common danger, 
on which every veffel probably goes out under an 

p^ng to the infolyency of feyeral of the underwriterSf of whom 
Be (hould not now be able to reco? er the tmount of the ialvaget if 
any (hould be decreed; and farther^ that the owner of the Lord 
Nelfin had declared to hun»that he did not wifli to receive falvige 
at the expence of the owner^ if not infured ; but that if the under- 
writers would have to pay it* he expedled only fo much at might 
^ covered from theni) and no more, or to that effeA/' 

impreffioa^ 
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inpreflkm of liie policy wd duty of r^deri^ quh 
tiial affiftaace*. When vdflfels are aflecisited la fenfe 
degreeio si ci^oxaon iata-eft^ they do not fianil (ft 
ipdepeiideat of each otber, as ihq)s fallk^ oaly ikxsk 
dentally jato the way of reodering fuch affii^aactiw 
This being the firft cafe of the kind, it may^ perhi^ 
not improperly lead to the eftaUilhineBt of fome fuch 
princ^le ifs, I have laid, may realcmably diftmgiufli 
cafes of a^ aflbciated iatereft^ from ordinary cafiaaii m 
which a privates, or otl\er vefl&l, hais ao parciculac 
amaedion with the fliip rf/cye4» 

That befng the cafe^' I fiiall, upon coi^deraticm of 

all the circumftanceSy pronounce o«ie tenth of tfeiQ 

value of the /}iip and cargo, and fre^ht, {after the 

JUvort e2q>epces J^ave t^eea firfl defrayed) to be due 

gsialvage* 

Value about iO)OOp|« 



Katiooa] charac- 
ter.— A merdunt 
of Embdon, hav- 
ing aUb a (hare in 
a hou(e in Lon- 
don, is not pre- 
cluded by that 
drcumftance 
frvm nverring an 
entire intereft in 
hishoufeatEmb- 
den, in a fliip- 
snent from the 
•oemy*s country 
configned to the 
houfe ill London. 
Reliicitution, 



THE HERMAN, Schroeder Mafter. 

npHis was a cafe on the national chara&er of Mr, Ru- 
dolfy in refpeft to the eflfeft which that circum- 
ftaiice would have on the legality of the trade : it being 
a trade from the tnemfs country to Lmdortj for thii 
accotmt and rifk of Mr. 'Rudolf. ' 

For the Captors ^ Laurence contended^-'^thBt Mr. 
Rudolf was to be confidered ^ a Britifh merchant ; 
that he had been a partner in a houfe of trade in 
London^ and had been peribnaUy reiident in^ London 
^1 ^7^ } th»t he ftiU remained a partner m a houfe 

it 
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atr LMion^ to vHAch Ais caupgo ivas cofifignei^ ttnd . TWi» 

W*B hhnfelf ia iL^iu/^n at the ihM of ihrpm^r) and *i r— ^ 

made hiti claim in this Court in U^ own perfdn } ^^il!I!t^ 
diat it: was not even ftated tbac the ^ipmeat waamad^ 
wader ozkkm tranfmitted from fke heufe at Embdm ; 
lltat if this diftindtion of charader could be* allbw^di 
diers would be no meaia^ of preventmg Briiijh mer* 
chants from trading with the enemy. 

• Oh the other Jfdei Rain/on^ referring ta the ajldoidt 
if '^wlnck tie circumjhncti of Mr. RudU^s htfhrf 
were fet forth ^ contended^ — that he was to be taken-as 
a merchant of Embden^ where he had a domicil, 
where his wife refided, and where, he was; clothed 
with the charader of Brityb ConfuL It was only for 
the purpcrfe of foliciting that appoint mexit, thai bq 
happened to he in England when the clainar was given 
in. He was by birth: a German^ and had^been refident 
for a time in Londqn^ but had fince retired tp his na^' 
dve country : He ^had; (ince tl^al; time beoi ceo* 
fidered by Government as a -foreign merchant, in 
the cpnuniifion under which he had been employed 
to fupply provisions for.the J3ri/(^ army in Holland- : 
He h$ui a houfe of trade at Embden^ and poflitively 
made oath, that this Jbipmnt^ nvas madefQkly on the 
account of that houfe^ and that the. houfe mhondon 
had x^ ibare ^x conneilim iff it : For various im^ 
portadonS) which had been made on the account of 
the London houfe, during the war that houfe bad been 
in tha habit of. obtaining the King's licence, whidi 
would xiQt have been omitted in this cafe;, if it was 
QOC a bonafidi tranfa£Uon on the part of Mr. Rudolf 
onljf as, a neutral merchant. With refpe£b to tht 

danger 
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n* danger of affording a cover to Britijb merchants, to 
XsftMAit. ,^j — ..^L .1. .1^ . — ^Q 1^ guarded ag^unftj 



[y*j!j{^ not by refufing the diftindion of ch<».^^ ^..vw^w^.^, 
^iM. but by the proof that ihould be required of its faimefe 
and reality in each particular cafe : It was allowed to 
neutral merchants having houfes of trade in the 
enemfi country^ to feparate fuch concerns from thofe 
of their neutral domicile as in Mr. OJiermeyer*s cafes 
([3 Adm. Rep. p. 41 and 1093 : To refufe the fame 
diftindbn in refpe^l to conneSions with Britl/b mer- 
chants, would be to difcourage foreigners from making 
a connection with us. 

JuOGMENt. 

Sir W. Scott. — This is a cafe refpefUng National 
chara&er, which, I have had repeated occafion to ob- 
fierve, turns frequently on very minute confiderations. 
In the prefent cafe I am difpofed to think the circum^ 
fiances ftated in this affidavit compofe k fan* claim^ 
and that the balance preponderates in favour of the 
claimant. The affidavit ftates, ^^ That he was bom 
^* in the Eledorate of Hanover ; that from 1795 ^ 
^^ had carried on trade in London^ under the firm of 
^* Rudolf and Button^ which parmerlhip was dii^ 
^^ folved in 1798, when his houfe took the firm of 
^^ Rudolf and Co. and confifts only of this appearer 
•* and H. Living ; that in 1 796 he, with his wife 
^^ and family, left London^ and removed to Embden^ 
*^ where he was admitted a burgher, and has refided 
** ever fince that time, a few voyages to England on 
^< bufmefs excepted ; that he carries on trade in this 
^f place ye?r his feparate account, and that his houfe 
^^ in London has not the leaft intereft in the houfi? of 

*« trade 
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** trade in this place : That in May, 1801, he caufed H^Iilw.^ 

** 3000 cheefes to be laden on board tl^is fhip at — — - 

^ ^AmJUrdam for his own feparate account, configned ^%^ 
** to his houfe at Londonf without the fame having *^ 
** any intereft therein.'* 

According to this defcription, his perfonal domicil 
is at Embdefij where he refides, .and has a houfe of 
trade ; he is only conneded with this country by his 
partnerfhip in a houfe here, which is to be taken, in 
a manner, as collateral and fecondary to his houfe 
ztEmbden: That he may carry on trade with the 
enemy, from his houfe ztEmbden cannot be denied, 
provided it does not originate from his hoi!ife at London, 
nor veil an intereft in that houfe. 
• IThe cafe is reduced therefore to a queftion of faft. — 
It is exprefsly fworn, that this fliipment was on ^ao- 
count of the houfe at Embden ; but it is faid, ,that he 
bimfelf was in London at the time of jQiif^ment -«— That 
fad does not appear ; it. appears only that he hap- 
pened to be here at the time when the claim was given 
in, and then only for a fpecial purpofe, pointing 
ftrongly to a permanent reiidence in Embden. If it 
had appeared, I cannot think that a perfon being in 
London^ on fuch an occadonal errand, and giving 
orders during his ftay here for a fliipment in the 
enemy's country, on account of his houfe at JSmbden, 
would on that account bring his property into jeo* 
pardy, or render it liable to be confidered as Britijh 
property, engaged in trade with the enemy. It is 
fworn, that his houfe in Lo^dm had been in the habit 
d obtaining licences when that houfe was interefted ; 
from which it may, I think, be fairly inferred, that 
he confidered this tranfadion entered into without any 

fuch 
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Tt* Ibdr pnteEdoUk to be made eH account o£ iSa'Emidht 
^ -■— Boiife onrf. 

^^^;;!;^ Ob thefo grouiids I am diipofet to tltt^ 
s^* wt excluded &om receLyii\g leeftiliutioiu 

Kettoraa* 



JIM a5th. THE DREE GEBROEpERS, Vandyk MafUr. 

x8oi. 

Katkmai chine nnHis was a cafe refpe^ng the nadonal cHarader of 
m^«d Aws Mr. H. Gr^j«f,. clsuming as a merchant oiAmtrica. 

fican merchant, • 

tia«'^i^art. Judgment. 

""* ^^1^ ^^ ^' ^'^*' "~ "^^ '**®^ <lueiH<Mi iff this «iift« t*ii»i 
to ijfboa. trpoR the natibnal charai^er of Mr. H. Granfi m o&eA 

tioA nrhich has bfeen ducufied m two former eafe^ 
fii' ibofe tbe^Geurt decreed refHtutioR^ attd if the 
drcumftances of the prefent cafe were fimilar tb tbofe, 
the lame decree would certainly follow ; ahfioogti I 
may here cbferve: that the confideration of thiofe for* 
mer cafesr was tempered with as much indulgence, and 
Kberal conftruiEHon of the fituation in which Mr« Grant 
appeared^ even then^ as the roles and purpofes df 
jnftice would admit. If there are, in the prefent tran& 
edSon, ciniumftances which materially vary the afpeft 
of Mr. Grants charader from what it bore on lift 
defcription then given, theCourt will not be very mteh 
affefted by the authority of thole cafes. 

Mr. Grant appears to have been a native of Great 
Britain J but fettled in Ahterica^ where he refided 
and oatried on an extenfive trade till the year yf9% 
when he came to Europe ^-^xo England and fhr/wv 

14 to 
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to look after his debts, and to reclaim fome property. The 
captured by the French^ and alfo with an intention of Giaaotoctt. 
carrying back with him his wife and family, who had ^j^^^^ ^^ ' 
been refiding in England for the; education of his '*<»• 
children. His affidavit ftates, " That he was requefted 
by the Prefident of the United States to take the 
command of an armed (hip againft the French ; but 
on declining that offer, he was perfuaded to ac« 
cept the office of Conful General for Scotland*^ In 
this capacity he fays, << he has not aded ferther than 
to appoint deputies.*' Whether there are any de- 
puties now ading under his appointment, does not 
appear. If fo, it would be a ftrong circumftance to 
affed him with a BritiJJ^ refidence, as long as there 
are perfons ading in an official flation here, and 
deriving their authority from him. 

Owing tp the feizure which the French made of all 
American veffels, it feems, his wife did not chufe to 
venture on her return to America. Mr. Grants there* 
fore, took a houfe for her in this country, and went 
himfelf to France^ in February 1800, for the purpofe 
of recovering payment of fome debts. He continued 
in France from February till July^ and having fuc- 
ceeded in the recovery of fome part of his money, 
which he had no opportunity of reihitting dire£ily, he 
invefted it in the purchafe of feveral prize ve0els, 
which he fent to England^ fome in ballaft, and others 
loaded with provifions. Two of the latter defcription 
were captured, and brought to adjudication in this 
Court, and reflored. But a circumftance materially 
diftiaguifliing thofe cafes from the prefent, is, that in 
Aem he was ftated to have entered into that tranf- 
aftion, merely for the purpofe of withdrawing his 
Toif XV* & funds^ 
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The funds, and bringing them hither to colled his pro- 
obbeoboeii. perty, and carry it home to America^ Such pretences 
.- . — ~ are at all times to be watched with confiderable 
xSok jealoufy; but when the tranfadion app^s to have 
been conduced bond fide with that view, and to be 
directed only to the removal of property, which the 
accidents of war may have lodged in the belligerent 
country, cafes of this defcription are entitled to 
be treated with fome indulgence. — Is this fuch a 
cafe ? Is this a cafe of a neutral merchant fending 
property to England^ where he meant to be per- 
fonally refident for fome time? What are the cir- 
cumftances of it ? He appears to have gone again to 
France in the following year to colledl outftanding debts. 
Part of the money which he received was invefted 
in a fpeculation of fending this cargo of butter to 
Lijbon^ •' becaufe that port afforded a favourable 
market/' What is this but a voluntary mercantile 
fpeculation in the enemy's trade ? It is not the cafe of 
a man withdrawing his property to England^ but en* 
gaging in new fpeculations, and (landing on the fame 
footing as any other merchant in the country of the 
enemy. 

If the national charader of Mr. Grant ftood per- 
fectly clear, this circumftance alone would diftinguiih 
the prefeni cafe, and take it out of the range of thofe 
confiderations, which produced reftitution of this 
gentleman's property in two former cafes. But that 
is not all — It appeared before, that he had 'very much 
narrowed his connexion with the commerce t>(Ammea^ 
having ceafed to aft as a general merchant there^ a&d 
having confined himfelf to the (hipment ot ihe pro» 
duce of his own landed eftate. The Co^xt did ihen 

. . - • leel 
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feel fome difficulty in confidering a perfon in this The 
fituation as a merchant of America ; becaufe a perfon oiBRotoiKf. 
confining himfelf to the ihipment of the produce of jusrthzs^ 
his own eftate, does not ftand exzQly on the fame '^^^ 
footing as a general merchant retaining a mercantile 
domicil by his houfe of trade. 

It now appears that Mr. Grant has difpofed of his 
houfe, and has nothing left in America but his landed 
eftate, which alone has never been held fufficient to 
conflitute domicii, or fix the national charadler of the 
poflfefTor, who is not perfonally refident upon it; 
except with regard to property which is going as the 
immediate produce of that landed eftate. Mr» Grant 
does not even feem to have formed any definite intention 
of returning to America. He does indeed fay, " that 
he has ordered a houfe to be built ;'' but when ? Only, 
*^ when the materials for building ftiall return to 
their ufual price.'^ Who can fay when that may be ? 
Under this view of the circumftances in which Mr* 
Grant appears in this cafe, his mercantile conne&ion 
with America^ if any, is held by a mere thread : This 
is a tranfadion not originating in any purpofe of re^ 
mitting his funds to England^ and from thence to 
America^ but in an independent mercantile fpeculation, 
from Cherbourg to Seville^ or Lijbon. It is, I think, 
not entitled to be confidered in an American charader* 

It will be unneceilary for me to fay whether Mr* 
Crottfs chara&er is that of a French or a Britijh mer« 
tdiaiit ; it is fufficient to pronounce, that he does not 
ftand in the chara&er of a neutral American merchant, 
and that he is not entitled to reftitution. 
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Msrei «M, THE THERESA BONTTA, De Jono Matter. 

A.B.hMwmg npHis vas a cafe refpe^ng the liability of Mr. Joffpb 
onprfth*e Wolff to pay the freight of the cargo which 

rf 5i w'^'^ had been delivered to him by decree of the Court, 

indhairiDgcj- joth January j on bail, ** to abide fuch farther order 

tamed poUeiuoii ^ 

under an order as fhould be made by the Court refpe£ling the faid 

of the Court, • ,, 

maderefpeaing gOOOS. 
the (hip under 

dSSJ!id*rf On the part of the Defendant ^ appearing under protect 

^ght.onthe Swabey.-^The (hip, on whofe behalf the demand of 
""**'' *iSf"* freight is madeagainft Mr.Wb/ff'j is a Danijb veflel, 
dfaiMd. which had arrived in the port of London the day 

before the Danifi> embargo (^a) was impofed, havmg 
brought a cargo of fruit from a Spamjb port, im« 
ported by the order of Burnet and Co. and configned 
to them. The cargo had been fold by Burnet to Wolff 
the 28th of June 1800, under a contraft to import 
two cargoes of nuts, and fell them to Mr. Wolff. 
Owing to the embargo, this cargo could not be de- 
livered without application to this Court. In confe* 
quence of an intimation made to Government, that 
there were feveral cargoes detained in the River under 
ifais embargo, which belonged io Britifh merchants, 
an order of Council iflued the 28th of January^ 
4ireding the delivery of fuch goods as were Britijb 
property, and were coming under a licence to be made 
tvitbout bail ; and farther, that in the cafe of neutral 

* ' " *n 

( j] EiQbar;go impolied by proclamation, I4tk January i8oi. 

property. 
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property, or Britijh p/operty not under a. licence, the ihe 
delivery fliould take place on bail, ** to abide adjudica- Bo"tI? 
tion in this Court, if any proceedings fhould be com- "jj^J^^^ 
menced againft tlie cargo within tifro months." On **^ 
the fame day another order of Council iflued, which 
forbad the payment of ajiy bill to perfons whofe propert]^ 
was under embargo, and^lfo the payment of freight 
for merchandife imported in the embargoed yeflels# 
On the arrival of this (hip (he became fubjed to thefe 
orders, fo far as to be incapable of receiving her 
freight. The freight was liable to remain due indeed 
from fome perfon, that is, from Meflrs. Burnet and 
Co. the confignees, when it could be paid; but in 
no manner could it be demanded from Mn Woljffl 
He had under his contr^6t ymth Burnet included all 
charges and freight, and had adually paid them ia 
the price agreed on. But now becaufe Burnet has 
become infolvent, it is attempted to refort to another 
quarter, and enforce the payment of freight againft 
Mr. Wolffs who, if the demand can be fuftained, will 
lie under a manifed hardfhip in being compelled to 
pay freight twice. Under one of the provifions made 
by Government to fecure the payment of freight to 
the embargoed fhips, it was directed that the freight 
might be paid to the Marfhal, and that no goods 
ibould henceforth be delivered without the payment 
of freight. The perfon interefled in this freight 
might, therefore, have applied to the Marfhal to receive 
it. If that (lep had been taken, Mr. Burnet was thea 
folvent, and might have fatisfied the demand ; inftead 
of that, no fuch application was made at that time on 
the Marfhal^ nor any demand on Mr. Wo{fi Mr# 

R 3 Burnet 
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Bumet a&ually paid a part of the frdght to the mafter, 
by which it is evident that he was the perfon to whom 
credit was given for the whole. The mafter confiders 
Butnei as refponfible, and adually received 6oL from 
him on account. In the Courts of Common Law (a), 
it is laid down by Lord Kenyon^ that in cafes of goods 
^onfigned to A. B. the conjignee is the perfon liable to 
the freight, but not an ulterior perfon, to whom he may 
hkve transferred the property by fale. This is precifely 
fech a cafe. • Under thefe circumftances, the Court 
will not put fuch a confhrudion on the bail which has 
bean given ^ to anfwer adjudication^^ as to make it 
liable to this demand. The condition of anfwering 
adjudication meant only as to the queftion of property, 
in cafe any doubt ihould be raifed on that point, but 
with no reference to fuch a collateral demand as this. 

On the other Jide^ Arnold. — The freight was earned 
m this cafe before the embargo was impofed. The 
Remand of the mafter was originally againft the con- 
fignee ; but this was fruftrated by the embargo, and 
alfo by the interference of Mr. Wolffs who applied to 
the Court for delivery, and fwore that the goods were 
his property. By that ad he took on himfelf the 
charader and duty of a confignee, and virtually 
pledged himfelf for the payment of freight. By thefe 
means the mafter was deprived of his fecurity for the 
freight ; he was entitled to have retained pofielfion till 
fome legal authority interpofed ; by the application of 
Mr. Wolff to this Court, the mafter was put out of 



(j) Efftnqffl^% Ctfes at Nifi Priuif Artaza v. Smallpkee^^ 
VoLLp.23. 

poflfeflioD^ 
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pofleflion, and therefore it is but reafonable that he The 
fhould be indemnified by Mr. Wolff. Bo"tI. 



[It was here dated by Swabey^ that the cargo was '^'^Jijf/**' 
of a peri(hable nature, and unable to wait till an order 
of Government could be obtained, and therefore- 
that Mr. Wolff applied to this Court, and obtained aa 
order for the delivery on bail, and under a recogni- 
zance entered into by Matthew Edes and Jojepb 
Dickinsj to abide fuch farther order as fhould be made 
by the Court, and to bring in an account of fsdes if 
required.]] 

Arnold in continuation. —The firft order of Council, 
28th of January^ applied only to the detention of 
the property on board the embargoed fliip ; at that 
time this bond was given, and it was framed fo 
general, I apprehend, for the purpofe of keeping 
all queftions open. Then came a fecond order (a)j 
referring only to cafes under adjudication, and not 
meaning to apply in any manner to the queftion 
of freight, which is proved by the additional order, 
which iffued the fame day, providing fpecifically 
for queftions of freight. In the mean time ho 
freight could be demanded or paid, although it. was 
by no means intended that the freight fhould be 
loft. No laches are imputable to the mafter for not 
applying earlier ; whilft the embai^o continued, which 
was till the 5th of June^ he was not at liberty to re- 
ceive his freight ; as foon as that detention was taken 
off, he did apply within a very few days, and 
although Mr. Wolff has ftated in his affidavit, that no 

{a) The 17th March 180U 

R 4 application 



340 CASES DETERMINED IN THE 

iiw application was oiade to him till the middle of June, it 

BoNiTiu 18 not inconfiftent with the reprefentation given by the 

M»rth i6cfat "^Sifter ; for if the embargo lafted till the 5th of June^ 

i«oa. a few days might be neceffary to confider the fteps 

that were to be taken — No laches are imputable to 

him ; he was originally difpoflfefled by the ad of Mr. 

Wolffy and is therefore, we fubmit, entitled to hb 

indeomification from him. 



Judgment. 

Sir Wm. Scott. — ^The difficulty of this cafe arifes 
partly out of the embargo, which is a public ad, and 
partly out of the bankruptcy of Mr. Burnet^ which 
ia a private misfortune. It appears that the goods 
were fhipped in a Spani/h port for the account and 
rifk of Burnet^ but under a charter-party executed by 
Smtb and Co. of Lifbon^ on behalf of Burnet^ by 
which the mafter is bound to proceed to London^ where 
the contrad (hall be held accomplifhed — '^ and the 
freighters bind themfelves to caufe to be paid to the 
captain by their correfpondents in London^ on and 
immediately after the unloading of the fhip, 500/. &c." 

By the terms of the charter-party, the mafter fets 
oflf with two fecurities — the engagement of the freight- 
ers, .and »alfo his lien on the goods ; he has a per- 
fonal as well as a real fecurity : — It appears that the 
goods were fold by Burnet before their arrival to Mr. 
Wolff: With this contraft the mafler was wholly un- 
acquainted J he looked only to the confignee, or to the 
freighter; Mr. Wolff "Tizs an entire flranger to him, 
except inafmuch as he became the reprefentative of the 
cx)nlignee } the mailer's dependence was entirely on 

Burnet^ 
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Burnet^ from whom he appears to have received feme libe 

advance of money. Then comes the ad of the State, IbS^tI^ 

the embargo on ail Danijh veffels, which was a meaTure j^^^^^ 

taken in contemplation of hoftilities, and muft «^<»» 

be confidered as difcharging the lien, which the 

mafter had upon the goods. In the fituation in which 

the two countries flood, the mafter had no right 

to make his demand againft any fubjed of this country, 

being himfelf under detention, as well as the veflel on 

whofe behalf this demand arifes. The effeft of this 

fituation muft, I think, be held to defeat the right 

which the mafler had poffeffed over his property, as 

a lien, entitling him to retain pofleflion till his freight 

fhould be paid. The confequence of that will be, 

that his real fecurity being defeated by accident, par« 

taking of the nature of hoflilities, he muft be remitted 

to his perfonal fecurity, againft the perfons with whom 

he contracted. 

In the fteps taken by the Government of this 
country, it was undoubtedly intended to ufe everj^ 
precaution for the prefervation of all interefls that 
might be ultimately affected ; and in the bonds, which 
this Court directed to be taken, on the delivery of 
goods under the embargo, the terms were drawn up as 
general as poilible to anfwer all queftions. I fhould 
have no doubt, therefore, that the bond would cover 
this demand, if it was one to which Mr. Wolff' was ia 
equity liable ; but I am of opinion that he is not liable, 
inafmuch as he was no party to the contra£t, and ob- 
tained pofleflion of the goods under a legal title — at 
a time, when the lien of the mafter for his freight 
was difcharged, by the fituation in which he flood as 
a Danijb fubje£l towards this country. 

The 
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The claim of the mafter on the goods being loft, 
he is caft back to the peribnal fecurity of his freighters, 
who muft be refponfible to him. They have en- 
gaged for the ad of their correTpondent as well as for 
their own. It is owing to their correfpondent that 
the goods have become the property of Mr, Wolff; 
thefe perfons are therefore refponfible to the mafter. 
Under all the circumftances of the cafe, I am of 
opinion that Mr. Wolff is not liable to this demand, 
notwithftanding he has entered into the bond. 



Msfih a6tb, 



THE TWEE JUFFROWEN, Etjes Mafter. 



J"*X^^ HTHis was a cafe of a cargo of pitch and tar taken 
produce of the Jq a Prufftan Ihip, on a voyage from Embden to 

exporting coun- ji«ji r r^/r- 

try, contraband. DteppCj and Claimed as the property of a Pru/fian 



Onus probandi, , 

on the daimaot. merCIiant. 



For the Caftorsy Arnold jryt/^rf,— That pitch and 
tar going to the port of a belligerent, not being the 
produce of the exporting country, were fubjed to 
condemnation as contraband. 



For the Claimants ^ Laurence and Robin/on. — If the 
queftion of produce is fo much relied on, the Court 
will admit farther evidence, as there is nothing at 
prefent appearing that in any manner points to that 

het. 
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fad. Should thefe articles not be the produce of Tb« 
PruJJia^ they were unqueftionably taken from ware- jo»f mw*m. 
houfes at Embderiy and may therefore be deemed to j^^^ ^^^ 
have been incorporated into the commerce of Pruffia^ **<>»• 
being, in this refpe£t, materially diftinguiihed from 
the cafes of neutral merchants in one country, who 
might be fending the produce of another country 
diredly to the belligerent. In the cafe of the Jonge 
Pietery in which the queftion turned upon a quantity cttediiith* 
of hemp taken on board a Pruffian fhip going ftom ^^^^"^ 
Koningjberg to Bourdeaux^ the hemp was reftored^ 
although it is exprefsly faid that it did not appear 
of what country it was the produce. Pitch and 
tar are entitled to as much indulgence at lead as 
hemp, being an article of later introduftion in the 
catalogue of contraband ; as it is exprefled by Sir Life of sir £• 
L. Jenkins y that pitch and tar were not generally ^^j''^*' 
efteemed contraband in his time, unlefs prohibited by 
a fpecial notification. 

Judgment. 
Sir W. Scott. —I take it to be the eftabliflied doftrine 
of this Court, that pitch and tar are univerfally contra- 
band, unlefs proteded by treaty, or unlefs it is fhewn 
that they are the produce of the country from which 
they are exported ; in which latter cafe they are con- 
fidered on the more modem and lenient application 
of the rule, as fubjed to pre-emption only. In certain 
inftances, where they conftitute the great flaple com- 
modity of the exporting country, as of Sweden^ the 
prefumption may be allowed in favour of the claimant 
without abfolute proof: but in refped to Eq/l 

Friefland^ 
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Th« Friejlandj or any part of FruJJia^ the fame prefump- 
ivrriTowEN. tion does not arife. The fad is not proved, in any 
M(Krib i6th n^suiner, by the claimant, and I am inclined to think, 
i8oa. that the prefumption is on the other fide. 

With refpefb to what has been faid of a diflferent 
tinderftanding prevailing in that country, I am afraid 
it is not the only inflance in which our expofidon of 
the law of nations differs from what they are inclined 
to hold upon the fame article ; but I mud remember, 
that it is my duty to adhere to what I underftand to 
be the expofition authorized by the former decifions 
of this Court, founded on general and difinterefied 
views of the fubjeft. 

Under that expofition, I think myfelf bound to 
pronounce, that this cargo is fubjeft to condemna- 
tion, as confiding of fuch articles as pitch and tar, 
which are not ihewn to be the produce of the export- 
ing country. 
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THE JACOB, Baer. Mailer. Ji«.««3ift. 

iSoa. 

(Inftance Court.) 

npHis was a queftion refpeding the freight of a Bottomrj bond. 

fubfequent voyage, whether it was liable to be nlbfiJiSMt 
attached for payment of a bottomry bond, entered w^^dwJSf 
into on the part of the fhip on a preceding voyage, jj^JJ^"^^ 
The ad on petition fet forth the circmnftances of the bond, 
obligation in Baltimore^ in 1 800 ; the arrival of the 
ihip at Dublin^ September 1800; her departure from 
thence on a fecond voyage to America^ and her return 
to the port of London in June 1801, where Mn 
Rucketj the legal owner of the bond, had caufed the 
yeflel to be arrefted, and had obtained a decree of 
this Court againft the fhip, tackle, and freight ; the 
ihip had been fold, and the proceeds, 91 lA being 
infufEcient to difcharge the bond, the ad £mher 
alleged the freight which had been decreed to Mr* 
Ruckevj by the aforefaid decree, or primum decretum 
of the Court, to be in the hands of MefTrs. Pedder 
and Co. of London^ and prayed that the Court would 
dired that freight to be brought in, and applied to 
die difcharge of this bond. 

Againji the demand^ Laurence and SewelL^^ 
Bonds of this nature are not fuable againft the 
.freight of a fubfequent voyage; no cafe can be 
produced in which fuch effeds have been af- 
cnbed to them* It ia in its nature a maritime 

contrad 
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The contrafi: refpefting the prefent voyage, in which the 
^^^'' parties muft be fuppofed to have contrafted for the 
^^"i^ liability of the prefent freight, and the fufficiency of that 
freight to anfwer the demand in queftioii. In other 
Courts, perhaps, means may be found of enforcing a 
perfonal claim againft the owner on this demand. 
But then an opportunity would be allowed of ex- 
cepting againft the quantum of the demand, and of 
ftating other obje£Hons arifing upon it. This bond 
was entered into for the purpofe, as it is cxprefled, of 
carrying the veflel from Baltimore to Cork^ where the 
bond was expreffed to be payable. It never was in 
the contemplation of the parties to hypothecate more 
than the freight of that voyage. 

On the other Jide^ Swabey. — The bond is by no 
means confined to the freight of the prefent voyage. 
The terms of it are to bind the (hip, and the freight 
generally. To confine the terms to the adual 
voyage then in contemplation, would be to give the 
borrower the power of defeating the obligatbn, by 
his own ad:. \tt the prefent cafe, that effed: would 
be produced ; the bond defcribes a voyage to Cork^ 
but in hSi the fhip never went to Cork. There was 
no opportunity of enforcing a demand there; the 
veflel veent to Dublin^ where the bond could not be 
put in force, as it had not arrived. The plaintifis 
in this fuit, therefore, are not chargeable with any 
fakdies; they have taken the firft opportunity of 
^fecttting dieir clsum. The defendant is now be- 
fore the Gomrt, praying to be releafed from this 
denmd; btM if he comes to aik juflicey the Court 
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will at leaft expe£l that he fhould perform juftkre. The 

and fatisfy the bond, out of the freight of the for- ^^^^'^ 

mer voyage, which he does not deny that he has ^^'^j^axft. 
received. 

On this hearing, the Court referved the queftion 
for farther confideration, intimating as opinion, that 
the demand was fultainable, and within the terms of 
the bond. 

Judgment. 
Sir W. Scott. — ITiis is the cafe of a bottomry bond^ 
executed in Ajnerica^ where the mailer of an Ham^ 
burgb fhip bound himfelf, the fliip and freight, for 
the payment of the money. The terms of the inftru* 
ment are very general, and contain nothing that 
feems to reftridt the application of them to one 
voyage. The bond binds the mafter, his heirs and 
executors, and alfo the faid barque or veflel, and 
ber freight ; reciting, " that whereas the mafter had 
'^ borrowed of Bebn and Co* of Baltimore^ the fum 
•* of 16,770 dollars for the neceffary fervice of the 
** fliip, to enable her to proceed on her intended 
** voyage. And whereas the barque has been char- 
tered for the fum of 2,372/. fterling, to proceed on 
a voyage from Baltimore to Cork^ and from thence 
to the port of Waterford or Dublin^ as fhe may 
^' receive future orders: and whereas a fum of 
^ 1,126/., part of the faid freight, has been paid in • 
^ advance by the charterer to the faid mafter, 2^<1 
^ by him handed over to the faid lender, Bebn and 

^* Co. iffc. The condition of this obligation is^ that 

ii if 



cc 
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ru ^ if the faid barque (hall, with all convenient fpeed^ 

, ^^^ ^** •* proceed and fail from the port of Baltimore^ on 

^^t£^ ** ^^ brfore-m«itioned voyage, to Corkj the dangers 
** of the fea and enemies only excepted ; and if the 
^* aforefaid mailer (hall caufe to be paid to the afore- 
<« (aid J5f^;i| or his attorney, within twenty-five days 
*^ after the arrival of the faid barque at Cork afore* 
^ faid, the remaining fum of 31,476 marks banco; 
•* or in cafe an utter lofs of the faid barque^ or veffel^ 
** (hall happen during her afdrefaid voyage, then the 
'^ aforefaid obligation (hall be void, or elfe to remain 
•< in full force/* 

It appears that the (hip failed from Baltimore^ and 
Arrived not at Cork but at Dublin^ though I do not 
fee that there is any reafcm to impute a fraudulent 
purpofe to this deviation. On her arrival at Dublinj 
the (hip difcharged her lading, and failed away, the 
bond not having been paid. She returns again to 
this country, and is arrefted for the payment of the 
bond. The (hip has been fold, and now, the proceeds 
not being fufficient to difcharge the bond, the freight 
of this latter voyage has been attached. The a3 of 
Court which has been entered into between the par- 
ties, difclofes the ground on which the obligor con* 
fiders the prefent freight not to be liable, viz. ^^ that 
^* the (hip took in goods of Behn^ the lender of the 
^* money ; that the hypothecation of freight alluded 
^* only to the former freight; that great inconvenience 
^^ would arife to the owner of the veflfel, if this 
'^ freight was to be fubftituted in the place of the 
** former freight, becaufe the owner of the veflel 
^ held deftined it for another purpofe/* for which 

they 
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they were perfonally liable. — This is the whofe df ^ Th* 
the plea. The difpofition of this Court Would c6f- 
tafctfy be, to uphold the efficacy of bonds 6f thJS ^'^^^ 
nature, as far as is confiftent with law: THey ar^ 
bonds of great fan6bity> and highly necefTary in itaer- 
cantile afisurs, and therefore the Court wouM be 
inclined to fupport them, as far as the juftfce of the 
cafe will admit. 

Let us confider what the juftice of this cafe is ?— 
It appears to me, that a more unconfcientious refift- 
ance to a demand could never haVe beeii made. 
The fhip went to Dublirij and was difcharged, as it 1^ 
ftated on the part of the plaintiflFs, before the bohd 
arrived; fuch an accident muft, I conceive; b6 st 
matter of frequent occurrence : bonds of this fort 
caiitiot fafely be fent, by the vejfel to which they 
relate — fome other conveyance muft be found, and 
it feems to me, that it muft be a matter of chance, 
almoft in every inftance, whether the bond or the 
veffel fhall firft arrive at the place of deftination. It 
has been faid in argument, that the agent in Dublin 
might have been apprized, and that orders fhould 
have been fent to him to withhold the freight ; and 
that the omiffion of this precaution amounts to fome 
degree of laches, on the part of the plaintiff. But, 
I am of opinion, that the parties who were to pay* 
the freight in Dublin, could not have declined to pay 
it, on the demand of the mafter. The mafter migW 
have refufed to deliver, without the payment of freight, 
and if the agent had alleged orders to retam, the mafter 
might naturally have afked to fee the bond. How- 
ever that might be, the mafter did a£tually receive 
the freight, and depofited it with the proprietors at 

VOL. IT, s Hamburgh; 
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The Hamburgh ; the defendants admit this, and alfo, that 
the money is due on the bond ; but their excufe is. 



iSoi* ^^ great inconvenience will arife to them, if they 
are obliged to pay if. To admit that the money is 
due, and to (land only on the inconvenience of pay- 
ment, feems not to be a very rational anfwer, to be 
given in a Court of juftice^ in oppofition to the legal 
demand. 

It is dated, ^' that the owners are not perfonally 
bound by this bond — that the mader may bind the 
fliip^ but that he cannot bind the perfon of his 
owner." — So, that thrfe parties {landing under no 
ferfonal obligation for this money, defire to be re- 
leafed alfo from all real obligation. To my appre- 
henfion this is not a very modeft requeft. I defire 
not to be underftood, as laying down any general 
rule for all circumflances, and all cafes, where any 
third party may have become interefted in the freight 
of the fubfequent voyage. I lay down no fuch rule. 
In this cafe, there is no perfon concerned but the 
owner of the fliip, and the holder of the bond. The 
owner admits that he has received what he ought not 
to have received ; and I think I (hall not exceed the 
proper limits of the jurifdidion of this Court, which 
exercifes, I hope not unduly, a wide equity, under the 
terms of its commiffion, in ordering that the freight of 
the fubfequent voyage, which is in the cuftody of the 
Court, (hall be anfwerable for this demand. It has 
been fuggefted that tnere are fome objefiions to the 
accounts, but^they have not been put in iifue. I (hall 
refer it to the regiftrar and merchants to report what 
is due, and pronounce this freight liable to that 
amount. 
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THE NAYADE, Mertz Mafter. ^^t" 

THIS was a cafe of a quantity of cottoti and fugar^ Trade wWitht 
, ^ * » ./» enemy, on the 

taken m 1801, on a voyage from Ltjbon td partofamer- 

BourdeauXj and claimed on behalf of Mn BeljeiaHj mthlwar^egau 
defcribing himfelf as a Prujftan merchant, though re- ^^l^:^ 
fident in Lijbon. » ^^^ ^*«^ 

On the part of the Capton^ Swabey Contended "^ captor's cownoy. 
That Mr. Beljeian could be confidered in no other light 
than as a merchant of Portugal where he refided. 
That as fuch, his property taken in trade with the ene- 
my of Portugal and England^ allies in the war, mud be 
fubjeft to confifcation, on the authority of the Entgheid^ 
[[fupra I Adm. Rep. p. 210.] 

For the Claimant^ Laurence contended ^^^Ym. the 
point of law relied on was not made out; that the 
Enigheid did not by any means eftablifh the principle.— 

{Court. — I think the law is perfedly clear ; I have 
reafon to remember the whole of that cafe ; it was a 
cafe argued by myfelf, and one which went up to the 
Lords under my advice. I had an opportunity of 
hearing the deliberation of the Lords upon it, and I 
know, that it was decided on the ground, that during 
a conjoint war, no fubjed of one belligerent can trade 
with the enemy, without being liable to a forfeiture 
of his property engaged in fuch a trade, in the Courts 
of the ally.] 

Laurence then argued -^Thzt there was nothing to 
(hew that Portugal was at that time at war with France. 
That if the Govenunent Qf Portugal fubmitted to fuffer 

s 2 injury 
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Tiie injury and indi^ty rather than give a pretext to the 
^ rapacious ambidon of Pranse by declaring war, mer- 



'SiPtf* <;b?nts refident within that country were entitled to 
ik^ ben^t of a ftate of peace. It was argued alfoj 
Aat the claimant wa5 a fubjedl of Prujia refident in 
Xl/hn^ where foreigners fettled in fa6lorie$ confidered 
diemfelves as ftill retainbg their native charader; 
zad farther ^ that it was not to be prefumed that fuch 
(peculations would be entered into without the licence 
aAd permiffion of the State. 

Swabey r^//rV</-r-That with refpeft to the ftate of 
war, there was an unequivocal evidence on board thii^ 
very veffel ; there being a certiificate purporting to be 

figned by r » the French commilTary for the 

management of French prijbners hi Portugal. 

Judgment. 

Sir W. S^p//.— This is the cafe of property claimed 
for a perfon who was firft defcribed in the claim *^ as 
a Lijbm merchant, and a fubjeft of Her Majefty the 
^e^ of J^drtugal*^ Since the time of giving in the 
chum, it h^ been thought convenient to alter that 
deffcription, and to reprefent him "as a fubjeft of 
ike King of Prujia, refident in Lijbon.'* It is ad- 
mitted, liowever, that he is refident in Lijbon^ and 
the queftlon will be, whether that fad is not fufficient 
to preclude him from receiving the reftitution of this 
property. 

It may be neceffary to confider in the firft place the 
fituation In which Portugal ihen flood. Therehtion 
which that country has borne towards France^ at dif- 
ferent periods, has been extremely ambiguous. At 

firft 
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firft there was a wifh on the part of Portugal not to ^fh^ 
confider herfelf as being at war with France ; and if ^*^^' 
a fubmiifive conduft, and a difpoiition not to relent ^^J^^^ 
injuries, could have afforded protedion againft the 
violence of France^ (he might have efcaped : But it is 
equally notorious, that all thefe conceflions were made 
without fuccefs, and proved utterly kiefficacious to 
prevent Portugal from being implicated in a war vmh 
France. 

In cafes of this kind, it b by no means neceffiury 
that both countries fhould declare war. Whatever 
might be the proflration and fubmifflve detAeanour oti 
one fide, if Frame was unwilling to accept tliit fub^ 
million, and perfided in attacking Portugal^ it was fof^ 
ficient ; and it cannot be doubted by any body who 
has attended to the common flate of public stairs, 
that Portugal was confidered as engaged in war with 
France. Without adverting to particohu* inftan ces y it 
is notorious and evident from this very cafe, that there 
was a French CommilTary ftation^d at Liff?on fir Aq 
regulation of French prifoners. At the time of this 
Iranfadion, Portugal muft, indubitably, be ts4&en tQ 
have been at war with France. 

But it is contended, that this Court is not competent 
to take cognizance of the fa& of a fubje£t of an 
allied Power trading with the common enemy. I am 
of opinion that the cafe of the Ehigheid has ^e&ually 
difpofed of that queftion. On the part of Mn A — , • 
a Dutch merchant, who was engaged in that tranf- 
adion as a partner with Mr. Hankey^ it was in that 
cafe contended, that we had no right to inflid forfeiture 
on a fubjed of Holland : -— But it was replied, that it 
was no particular law of this comitry, that infl{d:<ed 

S3 fucU 
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The, fuch a penalty, but that it was an univerfal principle of 
- the law of nations, and that it would place this country* 

^^^xt* "^ ^ ^^^ difadvantageous fituation {a) indeed, if the 
fiAje&s6f anally in war might trade with the enemy, 
whilft the property of Britijh fubjefts fo employed was 
fubjed to confifcation. In that argument fome cafes 
relating to the German States are adverted to. But 
they (land on a very different footing as free cities ; 
and it was underflood to have been the ancient con- 
ftitution of their conne&ion with the Empire, that they 
were not precluded from trading with the enemies of the 
Empire. On thefe confiderations, the Lords in thofe 
cafes did not think proper to prefs the principle upon 
them. 

It is fuggefted here, that there might have beeii a 
licence : When that is relied on to create a privileged 



{a) 1 705, when England and Holland were allies in war againft 
prance and Spain^it was at firft (according to the general policy) 
attempted to prevent all trade with the enemy on the part of 
En^ijb and Dutch merchants, and feveral Dutch (hips caught in the 
a6i of trading to the enemy's country were captured and brought 
into this country. It appeared afterwards to the Englj/h Govern- 
ment, that, as the Dutch Government encouraged their merchants 
to trade to Spam under paffes, it would not he in the power of 
England efre6lually to prevent this trade, and^hat it might prove 
vesy detnmental to England if Holland (hould by this opportunity 
gaha poffeifion of the bullion trade, and retain it after the war— ^ 
Under thefe confiderations, the £ngli/h Government iflued an order, 
Jiurujl 1705, for the liberation of all Dutch M^^ fo detained, and 
dtredted Ehglijh cruizers for the reft of that war not to moleft 
P^g^yh or Dutch ^ips failing on a trade to Spain under the paff^s 
^ their refpe&ive Government, " fince Her Majefly hat opened the 
mw^.^l^fjf the epemy/ W&fl jLtfw/, p. 668. . 

eo^emption 
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exemption in favour of any particular tranfaftion, it The 
is neceffary that the licence fhould be diftinftly alledged 



and proved. No proof is offered of" any fuch thing, '^'gJ^J** 
it refts merely on the fuggeftion of Counf^L Then 
the cafe is reduced to this queftion, whether, there 
being fadories at Lijbon^ a perfon refident there, as a 
member of any particular factory, might fa for retain 
his original native charafter, as to proteft him in trad- 
ing with the enemy of Portugal? I do not know that 
perfons refident in faftories at Lijbon are permitted 
by the laws of Portugal to trade with the enemy of 
that country. But even if it were fo, it muft be 
ihewn that there is a Prujfian faftory at Lijbon. In 
a former cafe {a) it is within the recoUeftion of the W €»! Waiter, 
Court, that this gentleman claimed ^zPortugueze ^^^^^^" 
merchant ; ^and there can be no doubt that it was his 
firft intention to claim in that charafter in the prefent 
cafe. I fee no ground on which I can diftinguifh the 
cafe of this claimant from that of other Portugueze 
(b) merchants. If there is any fuch principle in the 
law of Portugal^ as that foreigners fettled in faftories « 

there may trade with the enemy of the State, it is fk 
that it fhould be fully proved and eftablifhed before 
the fuperior Court, and it will then be for that Court 



■»• 



(3) In the cafe of the Danous, Lords, March I'jt l8o2. Miu 
•, a Britijb bom fubje6t, refident in the _EngIi/h fadtory at 



Z,j/i6nt was allowed the benefit of a Portugueze charadler, fo far 
as to render his trade with Holland (at war with England^ but not 
with Portugal) not impeachable as an illegal trade, ^ Farthcjr proof 
i|ra8 ordered to be made of the property, 

3 4 tQ 
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to ccHifider, bow far fuch a principle can be admilted, 
under which all the trade of Portugal with the com- 
inpn enemy might be carried on, notwithilanding the 
ftate of war. 

I do not feel that it would be fit for me to eftabliih 
9ny fuch principle, and I think I am bound to rejett 
tbis claim. 



April Zo^t 
x8o». 

Ship loft te tb« 
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THE CAROLINA, Nordquist Mafter. 

npHis was a cafe on petition, refpefking the lofs d[ 
a ^wedijh veflel, captured at the taking of Alex- 
andrioy and loft in the poflefHon of the captors, before 
ihe. had been brought to adjudication. 

On the part of the Captors^ ihe Kin^s Advocate. — 
The fituation and charader in which this veflel was 
taken, are fuch as fully juftify the feizure, and 
thereby exonerate the captors from being anfwerable 
for the lofs, which is admitted to have happened 
without any imputation of negle£t on their part. The 
Ihip was a Swedijh veflel, which had ferved in the 
French expedition to Alexandria^ as a tranfport to 
convey troops, &f^. When the port of Alexandria 
was inveft:ed by the Briiijh forces, a notification was 
fent in, giving permifllon to all neutral veflels to de- 
part. This fliip did not avail herfelf of that per* 
miflion, or fet fail till four days afterwards, and the 
only excufe offered for the delay was, *' that the 

French 
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French commander would not permit her to faU be-* The 
fore." On board were found bills on the French ^^^^^^ 
government, and letters from the French commander, ^'11^^ 
by which the fad of her having ferved as a French 
tranfport is fully proved. 

On the part of the Claimants^ Laurence.^^lt is not 
imputed to the Britijh commanders, that there has 
been any moral mifcondud on their parts. There 
has, however, been this lofs fuflained, for which they 
may be refponfible, if it fhould appear that it hap- 
pened whilfl: the property was kept in their podeffion, 
without any juftifiable grounds of detention. On 
what principle can it be contended that this veflei 
would have been fubjed to condemnation? As a 
French tranfport? Certainly not. If (he had been 
taken on the outward voyage, fuch a principle could 
not have been enforced againft her, imprefled as fhe 
was into that fervice by durefs and violence. But 
the whole of that oSi^nce had been difcharged. The 
troops had been landed, and the fhip was captured on 
her return, and after an indifcriminate invitation or 
declaration to all neutral veifels, encouraging them to 
depart. The declaration contained no exception 
againfl: fhlps which had brought French troops, nor 
any intimation that they would be confidered as French 
(hips; it was abfolute and unconditional. If it is 
now to be made fubjeft to fuch an interpretation, it 
will operate as a fnare on ail thofe who took advan- 
tage of it. The delay of four days, which is men- 
tioned to have taken place before the failing of this 
vefiel, can make no di(lin£Uon, fince it proceeded 
chiefly from the fituation of the winds. When the 

proclamauon 
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1^ tioh toy opinion is, that a man cannot be penmCted 

^ — : L to aver, that be was an involuntary agent in fuch a 

•'^^Jl^^' tranfeaion. If an aft of force, exercifed by one 
belligerent on a neutral (hip or perfon, is to be deemed 
a fuffident juftification for any a£t done by him, con- 
trary to the known duties of the neutral charader, 
there would be an. end of any prohibition under the 
bw of nations to carry contraband, or to engage in 
any other hoftzie aft. If any lofs is fuftained in fuch 
a fervice, the neutral yielding to fuch demancb, muft 
ieek redrefs againft the Government that has impofed 
Ae reftramt upon him. He has no right to expefi! 
that the Britijh government fliould pay for the injuffice 
of its public enemy. If this veflfel had been tdcen 
in deJi&9^ I fhould have felt no hefitation in faying, 
d»t llie muft hare been fubjed to condemnadon. 
Whether the troops were received on board volunta- 
zily, or involuntarily, could make no difference. 

Hienas to its being a by-gone tranfadion, — had ttuft 
divefted herfelf of the charader of a French trant 
pmt ? Had fhe fo receded from that charafter^ as is 
reprefented ? She was remaining under the power of 
the Trench military commander as much as even 
She had folicited leave to depart, but could not ob- 
tain it ; and if the EngUJh fleet had not appeared, 
ihe might have been employed to carry on the dn« 
goons ta fome other place, in the fame manner as 
flie had been employed before. I can by no means 
accede to the defcription given in argument, or con- 
fider her as having removed herfelf from all taint, 
arifing out of the preceding contra^. When the 
Britijh fleet appeared before Alexandria^ the Brttifl^ 
comnumder did,, with a tendernefs to neutral conb 

merce, 

/ 



HIGH COURT OF ADMIRALTY. S^t 

me^, which is highly honourable to him, give The 
libmy to neutral veffels to depart. But although ^''^^^^^^ 
this notice was given in general terms, to neutral Jhipf^ ^f^^ 3«*»» 
it was not given abfolutely to all, that were neutral in 
huilt and property^ but to fuch as were neutral lik^wife 
in their conduct, and were ading fairly under that cha** 
rader. The very terms of the letter are, ** to all 
fuch as are legally employed.^^ This fhip was KXL 
fubfervient to the purpofes of the French commander, 
who refufed to let her depart, till the arrival of. the 
Britijh fleet rendered it impoifible for him to make 
any farther ufe of the veffel. Under thefe circum- 
ftances, what right or pretence had this veflfel to 
claim the privileges which belonged'only to thofe who 
had conduced themfelves as neutral, or to claim the 
prote£kion of that proclamation ? On the firft at- 
tempt to come out it appears fhe was taken, and 
under circumftances which do in my opinion fully 
juftify the feizure. But, it is faid, the captors were in 
fault, for not proceeding immediately to adjudication ! 
It muft be conceded, I think, as a reafonable dif- 
tindion, that commanders acting in the management 
of great expeditions, cannot be tied down exadly 
to the fame rules, by which individual cruizers 
are direded to proceed. If the veffel 6ad been 
brought to adjudication, fo far am I from thinking. 
that it would have availed the claimants, that it rather 
appears to me there would have been ftrong grounds 
on which the captors might have been entitled to con- 
demnation. It is faid that the mafter was feparated 
fxx)m his (hip — but if we confider that he was a per- 
fon who had appeared to engage hi§ veffel voluntarily 
as a French tranfport, there might be very good rea- 

fons 
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Th* fons why it would not be improper to remove fach a 
■ perfon. On the whole, I can by no means hold that 

iJoT^* this is a demand fit to be enforced in this Court. 

It appears, that there were on board fome bills of 
exchange on the French government ; and it is made 
part of the prayer of the claimant, that the Court vnXi 
dired the captors to deliver them up. — On what 
grounds can it be expefted that this Court will bufy 
itfelf to aflift in enforcing a demand for what is to be 
confldered as the preiium lafajidei ? Is there a princi- 
ple more univerfal than that Courts of juftice will net 
carry into eSed an illegal contrad ? In fome inftances 
it may have been doubted (joi) whether the Court of 
Prize can properly take notice of a breach of our own 
municipal laws. But in refped to the law in queftion 
before us, can it be faid that the Court of Admuralty 
(hail lend its aid to carry into effed a contrad which is 
in dired violation of the law of nations^ that very law 
which it fits to adminifter ? The parties mufl: refort 
Co the French government, and fettle their accounts 
with them as well as they can. I have no hefitation 
in rejeding the whole of this petition, with cofts of 
the petition againil^the claimant. 



\a) It has fince been determined in feveral inftances, that a Britt/k 
fubje^ cannot come before a Court of Prize to claim property 
taken in a courfe of trade which is forbidden by the laws of his 
country ; and in the cafe of the Etrufco^ Lords, 1 1 Augmft i tojt 
it was decided* after long deliberation, that property coDdemn^ 
in confequence of the tnadm'tjjib'dity of fuch a claim, it lo be €0^ 
demned not to the individual captor, but to the King. 
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THE JONGE JOHANNES, Parlerliet aJ|^. 

Mafter. * 

rpHis was a cafe of a cargo of flax, taken on a Licence/* 
•*^ voyage from Rotterdam to Stockton, and other J|P'^;;^'Jf 
ports in the north of England, and confiened tbcternn.-- 
to fundry merchants there, by bills of lading, 
expreiling their account atid rijk. The claim was 
given for the various proprietors by Mr. Smith, one 
of the partners of the houfe of Bridge and Smithy 
of London, flating, that a licence had been taken out 
for this fliipment by their houfe, in confequence of 
letters from their correfpondents. On the part of the 
captors, it was objeded that this cargo could not be 
proteded by the licence, in the manner in which it 
had been ufed ; that the licence was onl^ to Bridge 
and Smith, or their agents^ or bearers of their bills of 
l/iding. 

On the other fide, Arnold and Robinfon argued,^^ 
That there was nothing to impeach the good faith of 
this tranfadion ; that it might therefore be permitted 
to come under the precedent of the Chrifiina suprt,vot4. 
Sophia, in which the Court did permit other parties p- **• 
to come in and proted themfelves, by having agreed 
with the holder of the licence, to take part in the 
ihipment made under it. The prefent cafe affords 
a (Irong prefumption, that the licence was not. 
meant to be confined folely ^to the property of 
Bridge and Smith, inafmuch as the words are very 

14 general^ 



3&f <;ases determined in the • 

jo"o» general, allowing an almoft indefinite importation in 
loHANMBf. three neutral fhips (a). 



: . Jt^ Judgment. 

iceocet iafii. Sir W. Scott. — In all thefe cafes, in which the utmoft 

innocence of intention a|^>eai^ on the part of peribm 
chdmm^ under fuch licenced, the Court is certmnly 
tery defirous to extend the privilege granted for thdr 
protediott, as £ir as it can, without lacrificing aitjr 
principle of law ; but if either, from the inoKperience 
of the parties, in making the neceflary application, or 
from any maccuracy in the office where the licence 
is granted, the defeats are fuch, as put the cafe 
beyond all principle, the Court may lament the lofi 
which the parties wilt fuftain, at the fame time that 
it may not feel itfelf authorized to relieve them. The 
great principle lA thefe cafes is, that fufoje£b are not 
to trade with the enemy, without the fpecial pennif* 
fion of the government ; and a material objeft of tfie 
controul which government exercifes over fuch a trade 
is, that it may judge of the particular perfons, who 
are fit to be entrufled with an exemption from the 
ordinary reftri^ions of a (late of war. 

The queftion for me to confider will be, whether 
under thefe obfervations, the claimants are entitled 
to engage in this trade, either under the words of die 
licence, or under any authority fairly derivable from it 
Bridge and Smith (bi) obtained a licence to import, (6 



{b) On which day, appeared perfonally, Rkhard Smiii, ui 
made oath, that on the icth of January 9 his houfe of trade ob- 

t«be4 



tained alicence. Sec. Sec, Sec. (as hereafter printed,} and that his 
£iid houfe of trade communicated to their faid correfpondent^^ 
their having obtained fuch licence, and in confequence thereof, 
the feveral parcels of goods mentioned in the fchedule, referred 
to in the claim hereunto annexed, were (hipped at Rotterdam^ on 
board the faid fhip Jonge Johannes^ documented as, and appearing 
to be, a Pruffian (hip, configned to this deponent's faid houfe of 
trade, by a bill of lading on board, and a duplicate thereof for- 
* warded to this country, and which faid feVeral parcels of goods 
were fo (hipped for the account and rifle of the feveral perfoni, 
and in the proportions mentioned in the faid fchedule, as this 
deponent verily believes. 

GEORGE R. 

George the Third, by the Grace of God, of the United King* 
dcnn of Great Britain ^ and Ireland f King, Defender of the Faitb^ 
&c. To all commanders of our (hips of war, and privateers^ and 
all others whom it may concern. Greeting ; our will 'and pleafure 
it, that you permit Me(rrs. Bridget and Smithy or their agents, or 
the bearer of their bills of lading on board three neutral (hips, the 
names of which they are unable to fet forth, (the fame being Ame^ 
rican^ Pruffian, or (hips belonging to the Hanfe Towns) to Import 
wtthbuj; moleftation from Rotterdam to the ports of Lettb^ Banff 
Dundic, Sirtnick^ Newta/lUf Stocktpnt jllnwUit jfrhraatb, Mon* 

rot. IV, T tro/e^ 
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for them/elves^ their agents^ or holders of their bills of Th« 
lading. It is not pretended that the application was Johannes. 
made in the names of any other perfons, who were to j^^^ 
be concerned in the importation. The form in 
which the licence is expreffed, is, " that Bridge and 
Smith were to be importers," fo far as to be able to 
transfer their intereft to others, not originally con- 
cerned in the tranfaSion. Is it poffible to fay that 
thefe parties come under either of the defcriptions of 

perfons 



«56 * CASES t)ETERMINEt) IN THfe 

Tha perfons mentioned in t'he licence. Bridge aad 'Stt^i 

loHANNM. are certainly -not the importers^ becaufe the real and 

Mmy4i\ effeftive bills of lading confign the goods to other per- 

180a. fons ; they cannot claim any intereft before the Court. 

Are the claimants the agents of Bridge and Smittf 

ti^ertainly not. That houfe appears rather to ad as llie 

agents of thefe perfons, and to have no original inter^ 

in the Siipment. Then the only pofGble charader ia 

which the claimants can (land before the Colirt, is that, 

rf bearers of their bills of lading — as deriving a tide 

from bills of lading transferred from Bridge and Smith. 

There was a general bill of lading on board, conligning 

the property to Bridge and Smith, but it appears clearly 



Sro/ct Peterhead^ Kirkaldte^ Cromartle^ FinJhorttf Aberdeen, infd 

2fairHi fuch quantity of barilla^ (humac, grain of all kinds, Caked 

"beef and pork, faked provifions of all kinds, hides andjkins (not 

being the produce of South Pruffiaj or of the Nenv March of 

Mrandenburgh) faccarum fatumi, fmaks, ftone bottles, butter, 

cheefe, clinkers, teri-afs^ ^*> fl^K-feed^ clover and other feedt ; 

madders, roots,, leather, rufhes, hoops, yarn, Geneva^ white lead, 

and oil, (being Britl/h or neutral property ) as may be fpecified In 

their bills of lading, provided the fame fhall be (hipped as afore- 

faid. This licence to remain in force for the fpace of fix months 

from the date hereof, and no longer. Provided alfo, that any 

perfon who (hall claim the benefit of the licence hereby ^graftted 

fhall take and have the fan^e upon condition that if. any /|ueftioa 

..arifes in any of our Courts of Admiralty, or elfewhere^ whether 

fuch perfon or perfons hath or have, in all points, confbcmQd 

thereto, in all cafes whatfoever, the proof (hall lie upon the per* 

ion or perfons ufing this our licence, ^or claiming the benefit hereoT. 

Given at our Court, at Saint Jame^s^ the 20th day of January iQqIi 

-in the forty-firft year of our reign. 

Examined. Bj Hit Majefty's command, 

PORTLAND, 
that 



i 
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jhat this was meant to operate only as z formal paper^ ^l^ 
by which no right whatever was to be conveyed; Jquann es. 
there being other bills of lading on board, by which M^y 4tii> 
the mafter was bound to deliver the feveral parcels to 
the order of the Dutch (hippers. 

Then how can I reftore thefe goods under either of 
thefe titles ? The only perfons to whom I am autho* 
ruled to reftore, are Bridge and Smithy as importers, 
•r their agents ^ or perfons holding their bills of lading, 
and claiming under bills of lading, which Bridge and 
Smith, after having conducted the importation froiri 
the enemy on their own account, had transferred tp 
them. Seeing that there is no apparent violation of 
good faith towards the public, in the parties interefted 
in this claim, 1 am forry to be obliged to pronounce, 
that there is no charader in which thev can receive 
reftltution. 

Then is this cafe entitled to the fame indulgent 
conlideration as the Court applied to, one which is 
reprefented as a fimilar cafe, the Chrifiina Sophia? 
In my opinion they are not fimilar cafes. In that cafe, 
Mr. S — inade oath that he intended to include 
the feveral perfons, and that he took a licence for 
himfelf and Co. meaning to include them under 
the denomination of Co. The Court, under thefe 
circumftances, did accede to the favourable fug* 
geftion, that the Jrifh government might be apprifed 
of the intention of including all the perfons '-^ that 
Mr^S. might have ftated the names, and then 
bave taken a licence in an abbreviated form* Bat 
can this be laid of the prefent cafef Bridge and 
§mfth take a Uceoce fir ihemfelves oply^ and I have 

T a jUregdjr 
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The already faid, they can have no agents ^ fince they appear 
JonAMNtt. never to have had any intereft. If this accident has 
May4ih, " happened by inadvertency on their part, or from 
lioi. ^ai^f of a correft form in the office granting the 
licence, the parties may take the opinion of the 
Superior Court* If that Court (hould feel itfelf at 
liberty to give a more favourable conftruflion to this 
claim, I connot fay that I (hould be forry j but I do 
not feel that thefe goods can be reftored by me, with- 
out my taking upon myfelf to fay, what I hardly con* 
ceive I am upon any principle warranted to declare, 
thit when a licence is granted to one per/on^ it may be 
extended to the protedlion of all other perfons, who 
may be permitted by that perfon to take advantage 
of it. 



May fjtb, THE THREE FRIENDS, Hefferon Matter. 

Siirts« on pro. '^His was a cafe refpeSing a fhip and cargo re- 
^VriMoTiL captured from the enemy, and reftored to the 
SThMrex^ proprietor, on bail, to anfwer falvage, but deftroyed 
cuted—thepro- by fire beforc the appraifement of the cargo had been 
m inder ^^ * Completed. The queftion was, whether the re-captor 
c^rt — bft* was entitled to falvage according to the value before, 
common to both q^ after the accident. 

|>arties— demand 
for falvage on the 

•v'wuied. "** For the Re-captors ^ the King^s Advocate and Sewell. 

•— The aft of rellitution was complete, as far as the 
re-captors were concerned ; they had delivered the 
property to the mafter for the benefit of the proprietor* 
The s^praifement was delayed by the ad of the pro- 
prietor 
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prietor till after the accident had happened. The ^J^^ 

prize-raafter had been withdrawn, and the whole tkukob. 

property had been given up, to the agents of the A%i3ih, 

proprietor, and therefore the captors are entitled to *^^ 
their reward, according to the value of the property 
reftored by them. 

On the other Jide^ Swabey. — This was the cafe of an 
American (hip and cargo, re-captured from the French^ 
and carried into the Tagus. The re-captors having 
confented to reftitution, on bail being given to anfwer 
fahagej it was neceflary that an appraifement fhould 
take place. It had already been executed on the (hip, 
and on part of the cargo, which was landed. Com« 
miflioners had been on board to complete the valua* 
tion of the remaining part of the cargo, but by fome 
accident it was delayed. In the mean time a fire broke 
out, by which the property was confumed. In this 
ftate of things the rifle mud fall on the feveral parties 
according to their refpedive proportions. In the cafe 
of the Creizhton (a\ before the Lords in the laft war, W ^^js^toii, 
a fimilar queftion arofe on a fbip re-captured, and de- 180a. 
Uvered to the proprietors, on agreement to take the 
value by an eventual fale. In the mean time, before 
any appraifement was made, the ihip ran againit the 
fterlings of Londo7i Bridge^ and was loft. The re-^ 
captors demanded falvage, but the Lords of Appeal 
decreed againft their claim, holding, that as the ac- 
cident happened before appraifement, and without the 
fiauk of either party, the re-captors were to fultain their. 
(hare of the lofs. The only difference between that 
and the prefent cafe is, that the delivery was on bail 
in this cafe, in that only on agreement. We could 

T 3 not 
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The hot be fold to have legal poffeffion, till after appraife* 



ThreH 



FnnNDs. fnent had taken pkice, we are not, therefore, to be 
jifrfj»i3th, called upon to indemnify the captor for his (hare of 
ifoi (jje lofs, which, we fubmit, he ought to fuftatn is 
tommon with us. 

tn reply J the Klng*s Adnioeate andSewelL -— The cafe 
df the Creighion differs materially from the prefent 
c^. There the agreement was to awadt the eventual 
fiile, in which the captors were interefted as well as 
Ae d^mants* Here no benefit would accrue to the 
^T^taptors from the delay. Poffeffion was given up 
fherefy fdr the convenience of the proprietors, »d 
iHtjr wet^ aftuatty employed in the repairs of th^ 
fttp When the accident happened* In the Creighi^ 
it b to be recollected, alfo, that the accident happened 
frofH retiiovin^ the ftip under the agreement to brtt^ 
the cargo to fale. Thef e was to have been a faviii^ 
c^ the expences of lighterage, &c. in which the r9* 
csptdrs* h^d a joint interell, and therefore they wtstt 
ftfaiy chargeable with their proportion of the loik. 
Under thefe diftindion^ the authority of that cafe wiK 
fcot ^ly } the prefent lofs is to be borne entirely by thtf 
tlaimanis, as parties in poffeffion for their own ia- 
tereft. The re-captors are entitled to be rewar^d ac- 
dorcSmg to the value, trhen they gave up pofieifioOi 
WJ^s«»» ta a late cafe (jf) before the Lords, captors were held 
s8oi. refponftble for property reftored on appeal, althougliit 

bad been deftroyed by aii extraordinary flood on tlMf 
. quay ztjamaicay ^x>Mt a month after cohdemnation,ttd 
<cn days after the fale, but before any adtial delivery or 
eottverfion, from whom they received any profit, j^ 
|siarity of reafofiisg, Bi the refponfibiliiy tfucbed in thtf 

cafe, 
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cafe, not according to the benefit derived to them, but tIrk 

according to the term of their adbiial poffeffion, fo in frixnd*. 

this cafe, their reward ought to be regulated by the M*^iyht 
value of the property as it ftood at the time when tB^ir • ** 

pojfejfion ceafed^ and the goods were actually transferred 
to the other party. 

19th May. — Judgment. 

Sir W. Scott. — This queftion arifes on an^ accideQt» 
which carries with it neither cenfiire nor penalty to 
the parties concerned : Owing to accident more than 
to the fault of any party, the fliip and cargo wene 
confumed by fire in the harbour of Lijbon. As both 
fhip and cargo were property taken out of the hand 
of the enemy, they were, though neutral property, to 
be reftored on falvage according to the ufage of the 
prefent war. A commiflion was necefiarily extrafted 
for the valuation of the propeny. As to the ihip, it 
had already been executed ; but on the cargo it had 
only been begun^ when a fire broke out on the 2d of 
September^ and confumed the whole property. The 
queftion is, by what valuation the falvage is to be 
decreed ? Whether according to the \z\mq of what 
may be remaining, or according to the valuation of an 
appraifement, fuch as can now be made upon the 
original value of the property, unaSe&ed by any fuch 
accident. 

The Court had decreed reflitution, and had ijQTued 
a commiffion of appraifemtnt, by which two (hip« 
wrights had been appointed to appraife the veflfel, and 
two brokers to appraife the cargo. It is dated on 
one fide in the ad, ^^ That the commiflioners for the 
cargo went on board, and finding the prize-mafter 
abfcnt returned back ; that they went a fecond time, 
bat did not proceed to bufinels for the laxne reafon, 

T 4 becaufe 
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Tmm l>ecaufe the prize-mafter was not on board. On the 



F*"wo8. fame evening the fire broke out, and confumed the 
Mjy 13th, remainder of the goods/* It is, I perceive, reprefented 
* ^ a little differently on the other fide ; there it is alledged 
** That the prize-mafter was withdrawn, and that the 
fhip and cargo had been put into the poflcflion of the 
former mafter, foe the account of the refpedive pro- 
prietors." With refpeft to the (hip, it appears that the 
appraifement had been completed, and only waited to 
be confirmed by the Court. On that point, therefore, 
I have no hefitation in confidering the appraifement as 
fubftantially executed, and the (hip as reftored to the 
poffeflion of the owner, I (hail, therefore, feel no 
difficulty in pronouncing for falvage according to 
the entire value of the (hip fo afcertained by appraife- 
ment. 

The difficulty arifes as to the cargo. A cafe has 

been cited from the laft war, which I remember per- 

U) CragMaa, fedly well. It was the cafe of a (hip (a') brought 

i.ordf,8ihFek into the Thames for the purpofe of conveying the 

*' ** • cargo to the London market. The Court in that cafe 

was of opinion, as I underftood, that the removal took 
place under a joint fpeculation of advantage, as to the 
moft beneficial manner of difpofing of the cargo. The 
Ihip was confidered as detained for the advantage of 
both, and confequently at the riik of both, and there- 
fore the re-captors were to be affeded with the lofs 
pro rata, upon an accident of the like nature which 
took place in the river Thames. 

But is that decifion a direft authority for the pre- 
fent cafe ? I cannot think that it is ; for here no agree- 
ment appears to have been entered into between the 
parties; the necelTary meafures were proceeding in 
the ordinary courfe of the pradice of this Courts 

. • without 
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mthout being influenced in any manner by the agree- tim 
ment of the parties. A cafe depending on the agree- pT," *". 

ment of the parties cannot, therefore, be cited as an — ~ 

abfolute authority, for a cafe proceeding only under iSoau 
the ordinary pradice of the Court. 

Then it comes to be a queftion, what is the aftual 
liability of the cargo, under fuch circumftances, inde- 
pendent of any agreement ? — I do not mean a penal 
liability y but a mere liability, as to the extent of the lal- 
vage charged upon it ; for no party is in deliSlo or an- 
fwerable for any wrong imputed. That queftion mud 
be determined by confidering in whofe cuftody the 
cargo then was — whether it was fo completely restored 
to the exclufive pofleflion of the claimants, as that the 
Court and the other party had loft all power and 
controul over it ? Or whether it was ftill in the pof- 
feilion of the Court, by its commiflloners, or by the 
agents of the parties ? For it makes no great diffe- 
rence, in my apprehenfion, whether the pHze-mafter 
was ftill on board, or was withdrawn, with a view of 
accommodating the other party, if thofe who were put ^ 
into his place, are to be confidered as being there by 
the confent of the re-captor, and pro hac vice as much 
his agents as agents of the claimants. 

On this point, I am difpofed to think, that the 
property was ftill in the pofleflion of the commif- 
iioners of the Court, in order to afcertain the value, 
before the claimant could be remitted into complete 
pofleflion. The fliip might have been taken away ; 
but could the owner of the cargo have taken that 
away ? Unqueftionably not. The cargo was to re* 
main till the value could be afcertained, and muft, 
during that time, be confidered to be in the cuftodjr 

of 
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Tbe of the Court. If rbe eommiifioiiei^is conftituted tht 
FaiMnfiL nurfler of the &ip to be keeper of the cargo, whilft 
it was under their care and management^ it does not 
diveft them of the legal cuftody. With them the legal 
pofleflion muil remain^ tUl the purpofe of the commif* 
fion was executed ; and whatever happens during that 
interval, muft be at the common riik of both parties, 
"What is tbe hSk during fuch a ikuation ? The prize- 
Msafter is ufually continued on board, and if in one 
inflance he is withdrawn, ftill the perfon to whom his 
pofleffion has devolved, mud be taken to be fub- 
ftituted in his place. The property mud ftill be coo^ 
fidered as iiK the power of the Court, till the value 
is afcenained, oa which the decree is ultimatdy to 
\^ founded^ 

But there has been a return vMAtJince the accident, 
of a valuation which is in fa£fc nothing lefs than an 
appraifement, eftimated partly by conjedure, and 
partly by the invoice charges, above twelve months 
after tbe property icfeif has been confumed. Who 
can &y that this is a fair mode of valuation, or that 
tkere had been nei^er deterioration nor embezald- 
ment ? If the invoice alone could be deemed ccmi- 
clufive as to valu^, all the purpofes of a commiffion 
uf appraifement would be entirely ufelefs. The 
retiurn of the commiffion itfelf ftates, ^' That ibioe 
part of the fiax had been damaged by water, aiul 
was, on that account, obliged to be unpacked," from 
which it appears on the very face of this tranfadion, 
that the invoice cannot be taken as a juft meafure of 
Ae, real value. 

On the whole circuniftances of this unfortunate 
tiafet I am of opinioBs tljat till the valuation was 

takeo. 
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tak^, the intervening accident muft be held to be 2t thm 

die rifk of the joint property, remaining under the FaitNof. 

cuftody of the Court, for the purpofes of juftice^ and Unt^ 

therefore that the lofs muft fall upon both parties^ '^* 
iii the proportion of their feveral interelb. 



THE SISTERS, Stokes Maften jMMfisA. 

(Inftance Court.) 

npHis was a cafe of pofleffion, in which the (hip CMiTt of Po(&r« 
^ then in the poffeffion of Mr. Tubbs, had beea w^£^ 
arrefted on the part of Mn Cbarncck. An alleiraticMi *^^*"""!JI 

r o can M coofidci^ 

had been given in on the part of Mr. Cbarnock^ ftating^ ed u mereif 
that he purchafed the ihip of the Marihal c^ the GoiHt^ decree^eSoi^ 
and that he had not executed any affignment of the Jiue^'^^ 
hill of fale, nor otherwke difpofed, or transferred the f^a> «>/«»>• hai 

' of ule| in op* 

poffeffion of the veffel to any perfon, [[vide 3d Adm. poficion to the 
Rep. p* 213.]} On the other fide, an allegation was ^^ 
BOW given on the part of the affignees of the eibtte 
of Tubbsj pleading feveral letters and exhibits, and 
alledging ^^ That Cbarmck bought only as agent of 
Kirkpafrickj from whom Tubbs derived his title, and that 
part of the purchafe-money had been paid to Cbamock 
by his employer. A correfpondence was exhibited^ 
which was afferted to have paffed between them, Ibv 
the purpofe of (hewing that Cbarmck a£led only al 
i^ent of Kirkpairick. 

On the part if Cbamockf the Kiti^i Adwecete cm* 
mded-^lhait he «t» ia pofleflbn of tbi leggliithi 

the 



^f6 CASES DETERMINED IN THE 

Thr the Ml of /ale ; that if any collateral accounts were 
brought forward to defeat this title, they were not 



^Vsou*' ^^ fubjefts of difcuffion in the Court of Admiralty. 
That the Court woidd not proceed on tbemy to pafs a 
judgment as to the pofTeflion of the fhip, becaufe it 
had not the power of looking farther, in order to 
make fuch a decree, as the Court of Chancery would 
perhaps make, for a general balance, and for the 
payment of fuch money as might be ftill due on this 
account to Mr. Charnock. The Court of Admiralty 
could not perform full juftice in this refpeft, and 
therefore it would give Mr. Charnock the benefit 
of bis legal title^ on which he flood. It was faid,- 
that the bill of fale was made to Charnock^ by the di- 
re£tion of Kirkpatrick ; that the reafon for this order 
did not appear, but it might be intended to give Cbar" 
nock a lien on the property. 
* 
On the other fide ^ Arnold and Laurence. — Although 
the Court might not think itfelf authorized ta make 
a mere equitable title the ground of a decree of pof- 
feifion^ or might not hold fuch a claim fuflicient to war- 
rant an arreft and judgment in favour of fuch a title, in 
oppofition to the holder of the bill of fale ; it is a 
\ety different thing, when the holder of the mere 
formal title comes to demand the aid of the Court, 
to put him in pofTefEon in oppofition to the equitable 
title ; Mr. Charnock flands in this predicament. He 
had been employed in this tranfaflion, merely as 
agent of Kirkpatrick^ he had given the fhip up to the 
pofTeffion of his employer, and now comes forward 
on the bare poflefHon of the bill of fale, and in op- 
pofition to every equital)le principle, defiring the 

Court 
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Court to interfere to diveft Tubbs of the pofleffion, and „ '^^ 

* ' Sisters* 

transfer it to him. 



The King*s Advocate. — All the parties are fince 
become bankrupts, and the queftion is, whether Cbar^ 
nock (hall be llript of his legal title^ without retaining 
fo much as is due to him on the purchafe. 

Court, i — How does it appear that there is any money 
due to Charncck on this account. That may be a 
material hd : becaufe I am not difpofed to hold as a 
clear recognized principle that in fuits of pofleflion, 
this Court is abfolutely minijierialj and that it is in all 
cafes bound to give its aid. U Mr. Charnock has already 
a&ed in fuch a manner as to put the property into the 
po0effion, and at the difpofal of the perfon for whom 
he bought, as agents, the Court may perhaps think 
itfelf at liberty to hold its hand, and leave all the 
parties to find their proper remedies in a Court, which 
can look into the whole of the tranfadion, and (Hf- 
penfe all the judice that belong to every part of it. 

But if the money has not pafled to Mr. Charnockf 
for the payment of this purchafe, which it is alledged 
he made merely as agent, then the equity of the cafe 
will be againft Mr. Tubbs. Can it be fhewn that the 
money for this purchafe has been fpecifically paid, 
as it has been averted? 

The Proaor for the AJignees of Tubbs — faid, he 
was inftruded that it could be Ihewn. 

Court. — Then let this matter ftand over at prefent ; 
Cbefe papers are conliflent with a fuppofition, that the 

* purchafe 



June 15th, 
iSO). ' 
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pyircbafe was made for Kirkfatrick. But if th(e fiwif 
failed, and Chamock was not indemnified^ it vouli 
JM; ^5^\ be hard to deprive him of the benefit of his legal 
tltle^ ft^ported as it would be in that ftate of ciirciyuaio 
AwCfstp ^ w eqx^able title ^Ifo. 

^eg^pn junaidedy to pleaid tbe §»Si 
pf f s^ment. 



stos* 



VireVitdotM 
ciptofiy in 
virtue of the 
thip, which had 



•d, when the 
cargo it carried 
by them to the 
place of ita 
dalinifkiiii 



THE FORTUNA, Tajdsbn Itfafter « 

'T'His was a cafe on petition of the captors, praying 
to foe allowed freight for a cargo, which had 
been reftored as neutral property. The demand 
for freight was founded on a fuggeftion, that tbejbip^ 
which had been condemned, had a^ually performed 
die contrad of the original affreightment, by carrying 
the cargo to the place of its deftination. It had beea 
obje&ed on a former day, that as the decree of refti- 
tution had paffed without any order refpeding freight, 
it was not competent for the Court now to entertsun 
a new fuit, on property which had adually been 
reftored. 

In anfwer-' to that obje^tion^ it was faid, that 
although a dea:ee of refUtution had paffed, the pro^ 
ceeds had not been paid out of the regjftry ; that fo 
long as they were in the cuftody of the Court, It was 

competent for the Court to xoi^jfL s^w order v^ffiGt^ 
taf thenu 

It 
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tt appeared that after the decree of reftitution had ^^^^j^ . 
j>afled, the prodor for the captor had entered a<!aveat 



in the regiftry, warning the Regiftrar not to payout ij^ 
the proceeds ; and then, the demand for freight was 
inftituted on the part of the captors. On the former 
day, when this was ftated, the Court referved the 
caufe for farther confideration on this part of the cafci 

On this day. Court. — I am of opinion^ that the 
cargo ililL remaining in the hands of the Court, is 
fubjed to the order of the Court, ^otwithftanding the 
decree of reftitution which has pafTed. It was the 
intention of the Court, not being apprized of any 
£uther demand, that the proceeds (hould be paid out, 
but that decree has not been carried into eflfe£k« 
I muft obferve, however, in reference to what has 
been done in this cafe, that when there is a decree 
of the Court for reftitution, it is not to be obftru&ed 
by the mere caveat of the party. Notice fhould be 
{;iiren to the Court, whofe duty it is to look to the 
prompt executbn of its decrees. If there is any delay 
^erpoied, it (hould be notified to the Court. 

HR^gi/frar. — Parties enter their caveat, ^md wam 
tne not to pay out the proceeds.]] 

Cottrf. — I thmk the party has no abfdiute right to 
do that: He may enter it provifionally, and then 
come before t!he Court and ftate his reafons why the 
proceeds ihould not be paid out j but I cannot thmk 
that it -is corred: pra£Uce for the individuals to flop 
the payment abfolutely, and as long as he pleafes, with- 
tmt ibe authority of this Court, or of anjr other 

Court 
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The Court which may legally interfere. It may be a fit 
_ " -" fubjed for a general .rule. At prefent, in this par- 

^li^^ ticular cafe, as the cargo is ftill in the hands of the 
Court, I am of opinion that it is fubjeft to the order 
of the Court, and that the queftion is fit to be enter- 
tained. 

On ibe particular quejlion in this caufe^ Laurence then 
contended^ — That the contraft of freight juftly enured 
to the benefit of the captor, whenever the original con- 
trad of affreightment was fulfilled by the cctptor^ and 
the neutral cargo was carried to its place of deftination, 
under the fame principle, and by the fame rule of equity, 
by which the demand was not fuftainable on the part 
of the captor, when the original voyage was inter- 
(#)Lordi, April nipted. The cafe of the Vreyheid{a\ before the 
»3»»7*4- Lords, was relied on, in which the captors were al* 

lowed freight, for a cargo of fifli carried to Leghorn^ 
its original port of deftination. 

On the other Jide^ the King^s Advocate. — Captors 
have no claim generally for freight on the neutral cargo 
reftored. Claims of that fort can only be fupported 
on the ground of fome fpecial fervice performed, by 
which the cargo may be fuppofed to have derived 
benefit. The carrying the cargo to the place of its 
deftination is the common ground of fuch a claim ; 
but it is not, in itfelf, alone fufScient to eflablifh the 
demand, unlefs it is performed in fuch a manner as 
to render effedual fervice, by putting the claimant 
into poffefEon of the property. In this cafe the cap- 
ture took place ^798- A claim was given 

for the targo in 1799, when farther proof was 
directed to be made. From that time the claiomtf 

11 was 
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Was entitled to the poffeffion. But the agents of the j^^Suna 
captors have detained the proceeds in .their hands, — ■ 

dll they were affigned to bring them inta Court in xSoi 
January iSoi. The cargo was undoubtedly carried 
to.the pbH:e of its deftination, but not for the benefit 
©f the claimants, nor delivered to their confignees^ 
k has been kept in the hands of the captors ever 
fince. All benefit thai might have been derived from 
an arrival at the port of deftination, has been coun* 
teraded and fruflrated by this condudh On thefe 
grounds, the claimants apprehend they are not liable 
fo pay freight to the captor^ 

* 

JUDOMEKT*- 

Sir W. Scott.-^This is the cafe of a fhip which had 
carried a cargo of com to Lijbon^ the original port of 
deftination. In fuch a cafe I apprehend the rule to be^ 
diat the captor /> entitled to freight, and on the fame 
principle, on which he would be held not to be entitled, 
where he does not proceed, and perform the original 
▼oys^e. The fpedfic contract is performed in the 
one cafe, and not performed in the other. It is the 
rule of pra£tice laid down in the cafe of the Vreyheid^ a 
cafe perfedly within my recoUe^on as a cafe very de* 
liberately confidered at the Cockpit. It is conformable 
to the text law, and the opinion of eminent Jurifts. 
^ Quod additur de vefluras pretiis folvendis, (fays 
BynketJhoek){a\^]\x&]xxris rationem non adfequon Satia (#) q. j. p. 
intelligo, qui navem hoftilem occupant, etiam occupafle ^ ^ '^ 
onme jus quod navi, five navarcho debebatu^, ob 
merces tranflatas in portum deftinatum. Proponitur 
lutem, navem in ipfo itinere fuilTe captam.r Eccur 

voi-t IV, u igitur 
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The 

TOKTUITA. 

Juiu A4th, 
1801. 



(i)Lordi,i3d 
Afdl 1784. 



igitur capienti folvam mercedes ? Si qui cepit 
earn cum mercibus in locum deftinatum pierducect 
paratu8 fit, ejus juris rationem intelligerem, cctetli* 
quin non intelligo («)/* 

In the cafe of the Vreyheid (b\ all the xxmfuknu 
xkms that could be applied to this queftion were fiiUf 
canvafled, and it was then recoguifed as the true nl^ 
that the capitor wbo has performed the contraft of tfe 
veffel is, as a matter of right, and de eurfu^ entaded it 
freight ; althoiigti, if he has done any thing to tbeis^arf 
cf the property, or has been guilty of any milcoiidud^ 
he may remain anfwerable for the effed of fuch ifiit 
conduct, or injury, in the way of a fet-off againft him. 

The cafe then is reduced to a queftion, whether 
the captor, in this inftance, has done any thing to 
forfeit the right, wtiich under the general role he bad 
acquired ? He had made a capture, which is fiffiy 
juftified by the condemnation of the ihip, and by liie 
order &r farther proof, as to the cargo. He csoried 
the cargo to Lijbm^ where the confignee was pot 
into pofleffion, though informally, and apparent 
without any fliadow of right, by the hand of the 
Poriugueze government. Such interference was how- 
ever given, at the fuit of the confignee of the cupfg^ 
and by thefe means that confignee obtained pofle&to 
of it. Being a cargo of com, it was neceflioy that k 
(hould be fold. The fale was entrufted to Mr. PiMi(HJ!tff 
the agreement of both parties, and under a canditMkjM 
it is ftated, that the proceeds fhould remain 'in his Jiattdi 



* ( j) Bynker/hoek is, in this pafTage, difcuffing'the propriety (tf 
tie regulation of the Confolato, c. 273. See ColUSanm JlfirMM^ 
feai<m^6, 7, 8, of the 2 73d chap. 

till 



(Ul a ie^tecKie of final adjV(di^tioa could be obtained. Tha 

lllis g^lem^a is^ dbeFefore^ to be t^kea as the common ^'^^ ^^^' . 

dq>Qlgtaiy of both parties. When it is jfaid, that ^^^^^-* 

the captor 4id not bing in the proceeds^^ fo fow as 

W96 required of Inm, me mult confider whet];ier it 

9ms ia hisjpower. The proceeds were le^ Jn the 

hands of rthis hoiiife at Li/bm, wtlti the cpi^ept of 

fbe con£gnee, wd they jiave not been traaimttted. 

So ikM iwhat has been brought in, at lafl^ is fm ^* 

^Wioe^ iDf^ out of the private funds of the qs^ptOTf 

U tia^ere has fbeen any error in thefe proceedings, ^t 

has befsp tbe .cocumqu error of both parlies* U,nd^ 

ihe dvrofmftances of this cafe, I am of <:)pjmo9, th^t 

the captor has not forfeited the intereft which he had 

acquired. 

Freight decreed to the captor. 



COl^TESS OF LAUDERDALE. 



Jyiy 9th, 
jooa. 



A Briti(h prise 

(hrfbnce Court.) ^ ^^^^ 

enemy*— />/»• 

•j^is was a cafe in which a warrant had been ^^tdTc^^ 
"* extraaed againft this veflel, m the Inftance «•«?« --^'^•- 

\" - eeea$Mgg on the 

|!!;p^.qf A^inuralty, by the original Britijh ovnxer^ pan of the 
csi ^ fuggeftion that (ke had .been a jBrif(/b: fbip, ^^u^^tht 
taken *y the Fren^. It appeared that ther6 had ^^'c^not 
been ji cqndeinifation of the veffel, m z French portj*^ ^^^SftL^dT* 
^t fbe ^ha^been Ibid to a neutral purebafer, sUid proof, on hit pm. 
tqr bm ttaasfei^ed to Ae prefftpt Jholder, ,?i JBriii/j^ de^nilhl^''''^ 

.ttlfltodlAnt againft the 

miriruAMiift* neutral pajfejft^ 

; at in cafet of 
y ^ Qfi prize, where the 

oQUt probandi 
lies OB him. 



a84. CASES DETERMINED IN THE 

The On the part of the Captors^ the Kin^s Advocate 

or declined to argue on the hdi^ that the (hip was lying 

laudi»ah > ;^ ^Yie enemy's port, when fold by the afferted 

^'iSojfc * ^^utral purchafer, to the fubfequent Britijh purchafer ; 

obferving that in other cafes (a) the Court haJd held, 

that fuch a circumftance alone would not vitiate the 

effedl of a bona fide fale, although it afforded great 

opportunities of collufion, to fcreen and protect direfi 

falesy between the enemy and the Britijh merchant. 

He contended, however, that the double transfer 

which had taken place of this veffel, whilft lying ia 

the port of the enemy, afforded ground of fufjHcioii 

that the purchafe had been made coUufively in the 



{a) Id the cafe of the ^iiivi/^/y July 1 9 1802. The (hip, taken 
originally hy the French, and condemned at Oftend in 17979 
was afleited to have been fold to Strobel ^nd Martini^ and by theiD» 

to Gi//i&r^ a neutral merchantof y and by Gilchrj/ito CaHeitiad 

Thomas of Dover ^ the forme r o wners, whilft lying in the port of /roMf. 
On the argument, obje6ling to the proof of transfer, and alfo 
to the legality of fuch a purchafe, made by a Britt/h fubjed. 
The Court — I certainly (hall not reftore on this evidence ; but 
it would be impo(fible to condemn, unltfs I accede to the propo- 
fition, that a Britt/h fubje£i may not purchafe of a neutral, a (h^ 
lying in the enemy's port. On the principle of law. I holdit to be 
^ar, that if a neutral merchant has a fliip or goods lying in the 
port of an enemy of this country, he is at liberty to difpofe of 
them, even to a Britlfb fubjed. If an Eng'RJh fubjeA employs a 
neutral to purchafe for him in the country of the enemy* thf 
neutral is, in fuch a cafe, but the mere.iBgent : The goods thea 
niuft be confidered to pafs immediately from the enenay to tk 
Britijh fubje^l ; and fuch a tranfadion would be illegaL But if a 
neutral merchant has honafde purchaied *f Oi* himfelf a refl^ 
lying in the port of a belligerent, he may difpofe of her as finedf 
as if (be was on thefeas. The locality of the (hip will not a£EeA 
the legality of the fale. 

firft 
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firft inftance for the Brittjh merchant, by the aiferted Th« 
neutral purchafer^ zQxag only as the agent ; in which ° o"" 
cafe the purchafe would be illegal. In was prayed l^pp'*"^'-'* 
therefore that the holder might be compelled to ^''^l^* 
prove the fairnefs of the tranfa£iion, by exhibiting 
his correfpondence in the fame manner as would be 
required in a cafe of prize. 

On the other Jide^ Laurence fiHd Swabey contended j — 
That there was fufEcient evidence on board, in the 
fentence of condemnation, and the bill of fale ; that 
beyond thefe ordinary documents of property, the 
feizor had no right to demand the proof of correfpon- 
dence in a civil fuit. 

Judgment. 
She W. Scott. — In this cafe the veffel has been 
arrefted in the Inftance Court, at the fuit of the for- 
mer owner. It is admitted that he was the former 
proprietor, but npt farther : It is not admitted that 
be has any prefent property in this veflei. On the 
other fide, it is admitted that the veflfel vtras captured, 
and carried into a port of the enemy ^ by which a£t duly 
purfued, the beft title in the world might be eztinguifh- 
ed, and by which a ftrong ground of prefumption is 
laid, that the right of the former proprietor has, in 
fad, been legally divefted, in a regular and effe£live 
manner (a\ for the prefumption is, that being fo car- 
ried, the veflei was fubje£led to a legal condemnation. 

Under 



(a) Note the di£FereDce between a fliip. carried into an enemy't 
Htj and intoa neond port. In the old oilie of the Cofj/Umi Mmrj^ 

V 3 cited 
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Tfi# ' Under thefe drcumftances, I think the formf^r pro* 

O60MTtt^ prietor is not at liberty to take on h&nfelf the ch» 

feAirim^Ate. fader of owner, nmil he can prove hb title has not 

^iL?^ been legally divefted. He doe^ undertake in his alU^ 

gation, to aver, that, notwithffianding the prefompdoB 

EoiUiided on this fad, the dtle has dot been bond 

fide conveyed ; and this he is called upon td proven 

But when the cafe comes to proof, he fays. No, I will 

call up6n the other fide, to lAake out every flep of 

the piirchafe, and the onus lies with him. — CEertaAily 

it doe$ nof^ uilder fuch circumftance^, but if it cMi 

there is a bill bf fale on board, aiid a fenteiite of coil^ 

demnatibn m ihe Prize Court of JFra/af^:^— proof fiif^ 

ficient to eftablifh a good title m all ordinary cafes, eveti 

of prize. It would, I think, be going beyond the bounds 

which this Inftance Court of Admiralty bds bitberU 

prefcribed to its praftice, to tall on (he daimant to 

fupport ihe prima facie evidence of a godd title, whicb 

IS already exhibited. 

iti the Prize Court, where tpeaal reafons fdr dib* 
cepitidh are perpetually, occurring, and where the Conit 
exeftfifes i much more uticonfined jurifdididn on 
queftions of property ^ thah it exercifes in its civil fdnlilli 
the toilrfe liiiy be otherwife ; there the pr6of of pttK 
perty lies g^cnerally upbii the claitiiant. I'he claimaitt 
here exhibits documents which would fatisty eten tb^ 

deniand. 

Warrant fui>erieded. 



i« • T ■» 



cited 3 Adm. Rep. p. 97* where a Teflel taken as prize was carried 
into Bergetif and there fold. The iormtx proprietor allegedly title, 
and averred that the veflel had not been legally transferred. The 
d^nimnt) tf fbi«i^ pnrdrnfeii tras balled upo^ io itidM dut Ae 
pmof &f tntoiil'i skittl^ (eondMiMitioii. 

^5 
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THE NEW DRAPER, Walker Matter, ^'^o^ 

(Inftance Court.) 

rpiis was a caufe of poffeffion, inftituted on the J?^^!f£jJ^^ 
part of Crauford. Whately. and others, com- difix^flefled at^a 

* • r • n application of a 

pofing the majonty of owners, again ft Walker^ a part majority of 
owner of 7-i6ths, and alfo mafter of the veffel. It • 
appeared that the propyerty of the veffel was divided in 
xhe following manner : 7-i6ths were held by feveral 
perfons in Dublin^ the mafter was the owner of 7-1 6ths, 
and the remaining a-i6ths were held by perfons in 
London. 

On the part of the Mafter^ the King^s Advocate and 
Adams. — ^The Court would not interfere to difturb the 
poffeffion, unlefs on the application of a clear majority of 
interefts. As the (hares originally ftood, the mafter 
had fo great a preponderance, that if the owner of 
i-i6th joined with him, it would create an equality 
of interefts. In the prefent cafe, it appears that a 
fale of the other 7- 1 6ths has been made to the mafter, 
by which he is in effed the holder of 7-8ths. The 
bill of fale has not, indeed, been executed, but the 
mafter has paid his money under the contraft. The 
Court would not interfere, therefore, to difpoflefs a 
mafter ftanding in this fituation. But, if the mafter 
B not taken to be the holder of a majority of intereft, 
in his own perfon, there is no evidence before the Court 
to (hew that the fuit was brought by fuch confent of the 
other part owners, as will conftitute a majority againftr 
him. The affidavit, which has been made by Mr. 
Craufordy ftaies that he came over from Irelandta 

V 4 arreft 
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tim arreft the (hip, and that he is authorized to z& for 
,' the Dublin owners ; but it does not fpecify that he 
^'^12^ is invefted with a power of attorney to inftitute a 
fuit againft this ihip on their behalf, but only, that 
he is empowered to aft for them generally. There 
is before the Court an affidavit of Mr. Oldham^ the 
perfon ading as agent of the Dublin owners, in the 
agreement to transfer their ihares to Walker j in which 
he ftates, ^^ that he had been in Dublin^ and had 
feen Mr. Prentice^ who declared to him, diat his 
houfe of trade was willing to execute the agreement, 
and that they had not authorized Craufordy ar 
any other perfon, to arreft the (hip." By the diflent 
which this perfon has exprefled) it is evident that the 
parties in the fuit do not compofe a majority of 
interefts. 

1 * 

On the other Jide^ Laurence and Swabey. — Vix. 
Crauford is a part owner who has fought the 
aid of the Court to difpoifefs the mafter, on 
an affidavit dating his own ihare, and that he is 
authorized to aft for the Dublin owners, who are 
defirous to concur with him, to appoint another 
mafter, becaufe tHey cannot get this mafter to fettle 
his accounts. Mr. Whately joins in this affidavit, and 
ftates himfelf to aft for his own houfe, and the houfe 
of Quintin Dick and Co. fo that all the part owners 
are joining in this fuit againft the mafter. No ob- 
jeftion was made to the authority, under which 
thefe gentlemen appeared in the firft inftance* The 
parties might have called for a proxy, if they had 
thought proper; having declined to take that pre- 
caution, 
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caution, they are not at liberty to come forward now. The 
and deny the fuffidency of his authority, in oppofition ■ 
to the affidavit, in which it is averred, that all the ^sot^ 
DuUin owners, and alfo the London owners, concur 
in this fuit. Taking the fuit to be properly inftituted, 
what i& there to defeat the operation of it ? The 
mafter endeavours to fet up a virtual title to a ma- 
jority of interefl, on the ground of an agreement 
entered into between him and the agent of the perfons 
in Ireland. It is admitted, no bill of fale has been 
executed, but it is faid, fome of the parties are 
ready to execute it. It is impoifible to fuftain any fuch 
inchoate title, in oppofition to the flat. 34 G. UL ch. 68. 
§ 14. which exprefsly declares, that ^' no contra£i; 
or agreement (hall be of any avail, for any purpofe 
whatever, unlefs a bill of fale is executed/' There 
luive been feveral inftances in which the Courts of 
Law have had occafion to confider the effed of 
thefe words. In Hibbert v. Rollejion^ 3 BrowrCs 
Rep. in which the agreement was fpecific and incon- 
trovertible, and in which the papers were depofited, 
but 00 bill of fale executed, it was held, that although 
the Court of Equity might have given relief, by or- 
dering fuch an agreement to be carried into effed, if 
the a£b of parliament had not been in the way ; yet, 
confidering the precife words, and the purport of the 
ad, the Court of Equity could not compel an exe* 
cution of this agreement (a). 



{«) See alfo Moft v. Cbarnocif 2 Eaft's Rep. p. 399* with ii|r- 
{f^ to the interpretation of that aft, f. 16. 

JUDOMBNT* 
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^bSos^ Sii* ^* &^^^* — T^ IB ^ pnxeedkig for die p vpofe 
of difpoffeffing a mailer, and part owner of a ihip, 
which has been under his comaiandi The difpoffeC- 
fion of a mafter is in its nature, not an oncomnioa 
piroceeding; all diat the Court requiYes^ m cafa 
where the mafter is not an owner, is, diat the majeritjr 
of the proprietors fhould declare their difincIimtioD 
to continue him in pofieffipn* In the cafe of a mafter, 
and part owner ^ fomething more is required before 
the Court will proceed to difpoffefs a perfon, who is 
alfo a proprietor in the veffel, and whofe pofleffion, 
therefore, the commcm law is upon general princqJes 
inclined to maintain. It is not lH3wever, by any means 
unprecedented for this Court to proceed even to that 
extent; but then fome fpedal reafon is commonly 
flatted to induce the Court to interpofe. I obferre,. 
there is a reafcm given^ in thu caft, and die fiune 
diat moft frequently occurs, ^ that the mafier h 
irregular in his accounts with his owners.'*" The in* 
terefts, on behalf of whicK the fait is ftatfid m be 
brought, are 9-i6ths of the whole property^*^-ao 
hrge preponderancy undoubtedly, but fuch as^ graat 
or ftnall, is fufficient to wan-ant a proceeding of this 
nature. The caufe has been entered, and has gone' 
on upon afSdants ; no pro:ity was called for, which 
would have been the natural and fimple pradice: no 
authority of that kind is required . to be produced, 
nor any fuggeftion made, that the perfon inftituting 
tfafe (hit is not prq>erly authorised, till the cafe is ripe 
for hearing. I mirft, therefore, take it as granted on' 
the other fidcj that the Dublin owners are confen- 

txent 
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lient Co this aflSonj ds to loofe coav&rbAoMf which ^^^* 
are flated to faa/ve pa£ed between the pardes and Mr. ■ 
Oldhantj under eqiDTOfcal circumftaiice% I caohol hold ^"ScS** 
diem fuffioiefnt to defeat the coafent by which this fuit 
has proceeded fo long. 

It is oflFered as a reafon, to diffuade the Court from 
ihterfering to difpofleis this mafter, that it would be 
an ad of great hairdflop and injuftke towards die 
mailer, if he fhould be difpoflefled^ after he has ac- 
tually purchafed the ihares of the DttbUn owners of 
Oldham f and has paid him the money for Ibeitjw The 
letter, under which Oldham is fuppdfed la hxre fold^ 
is not exhibited, which is no inconfiderable defeft. 
By that, the Court nnght have feen whdt authorrity 
was conveyed to Oldham to fell their fliaires. Inftead 
of the original mftrument, nothing is brought fbr% • 
Ward but a defcripticm of it in a letteor, which is not 
properly reprefented, when it is faid to he loi auttwHf 
to fell their JhareSj the words beings I obfenre^ ^< ta 
fell the fhq)^ as we wifli to a£l in coiijuDfUQii with the 
Lendmomvusn^ &c'' 

Independent of any other obje^on, I do not think 
diat tmder the aft of parliament^ it would be 
poflible for this Court to recognize fuch a trahfaffion 
as this } for the words of the ad are as (Irong as 
they can be, ** That no contrad or agreement. fliall be 
of any avail for any purpofe whatever, either in law 
or equity, unlefs fuch transfer, contract, or agreement 
ihall be made by bill of fale or inftrument in writing 
containing the recital prefcribed, by the laid adt/' 
It has been obferved in argument^ refpefting the 
power which Oldham had to fell, that if he had 
pofiefled a fpedal power of attorney for that purpofe, 

he 
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T^ he mieht have executed a bill of fale; and that 

-— — horn his not having done fo, a prefumption arifes, 

^"xlo^ that ha had not a fufficient fpedfic power, but only 

a general power, enabling him to colled debts, and 

do other ordinary ads. 

King's Advocate. — ^I fear I have been mifunderftood. 
The queftion which I meant to fubmit, on the part 
of the mafter, was, whether, the mafter having paid 
his money under a contrad with Oidbam^ the agent 
of the Dublin owners, the Court would not declme to 
interfere to difpoflefs him. 

Court. — It is not fhewn to me that there was any 
power to Oldham to fell. If the parties will not pro- 
duce that authority, I (hall not conftrue it otherwife 
than it is reprefented on the other fide, a conditional 
fofwer. However that may be, whether it was a 
general power, or a 9ondidonal power to fell in con- 
jundtion with the London owners only, I am of opinion 
that it is impolfible for the Court to recognize this 
agreement. 

The cafe becomes, therefore, a common cafe of 
the majority of owners, proceeding againft one, in 
which the common rule of this Covat muft be 
purfued. 

Foff^on decreed. 
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THE MARTIN OF NORFOLK, M^Crohak " J^h ^^ 

Mailer. 

(Inftance Court.) 

'T'His was a cafe of poiTeflion, refpeding an American Sau under a 
-■■ fhip, fubmitted to the Right Court of Admiralty ^JS c^rf 5* 
by the confent of the litigant parties, being American ^^^ "^ *'• 
fubjeds. It was a fuit, inftituted, on the part of >>« taUed « 
Williams^ the former owner, againfl the former mafter, L a CoJ^ of* 
FarcelU now become owner, under a decree of fale c^tt^wi? 
paffed againft the fhip, in the Admiralty Court of S/. nnt fwperfddid 
Sebajiian^ at the fuit of fome creditors proceeding 
againft her. An ad on petition was entered into be- 
tween the parties, ftating the feveral grounds of fad 
and law, on which they relied. 

On the part of Mr. Williams it was ailedged, that 
he purchafed the (hip 20th January 1800, in America^ 
for eighteen thoufand dollars, and that (he was worth 
at the time of her departure, after repairs done, &c. 
twenty-fix thoufand dollars; that (he (ailed, 5th Febru* 
arj with a cargo on his account, worth thirty thoufand 
pounds, for Lijbon and the Medittrraneanj and was 
taken on the 25th February 1800, by a French 
privateer, and carried into Su Sebajlian ; that before 
the departure of the (hip, he had fettled all demands 
with the mafter, and paid an advance of a month's 
wages, which was more than was due at the time of 
capture, and that the whole of the crew were dif* 
charged on their arrival at St. Sebaftutn. It then 
ftated, that the (hip was captured and carried into 
SLSibaftiaH by a French cruizer ; that whilft Mn 

Williams 
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Williams was abfent in P/7r//, profecuting his claims 
and f lyep i iti i diqg jOT Jtfpoalp tiH the fiicU iinnteqqp of 
difmiflal in September i^oi, the fale in queftion was 
made, under a decree of the Court of 5/. Sebqfiian ; 
and whilft the fhip and aii;go twete in pofieffion, and 
wholly under the controul of the Court of Prize in 
farisy Mid tibat, on that account, the proce^dlbls 
lender ^ authori^ of ^e Tribunal of Commerce at 
St.^eba/Ucm were mAl and void. That the Tale -^ 
loade fiblely to anfwer dte demands of ParcelsyAt 
matter, md not of ortiers^ tmd that it is not com- 
petent to any foreign Court of Admindty, mider the 
mari&ne law of nations, to dedide upon accountt 
betweoi an owner and his mailer. It further atHedged, 
that Parcels obtained the faid decree through fraud 
and impolidon, under a pretence of a demand ibr 
wages, and other charges, which had before beehfet-- 
tied between his owner and him. That moreover 
the cargo in the hands of the mafler, was fofScienc 
to have answered all demands, without {>roceeding t» 
a fale of the fiiip. T>faat 4he fale ^as coHufi vely iradd*- 
aded at an kfferior price of 6500 doHars. That the 
fuhfequeiH f transfer to ReHfyj as agent for Lyncb^wM 
a coUafive tranter, without orders from Lyncby and 
on wbidi no 'money 4>ad been paid, &c. 

On theipart of the pi:efeat holder of this veflel, 4be 
^deiaHed |e,veral <:ircumftances that had taken place, 
and denied (hat the proceedings in tl^ Court of Sl 
Sebq/iian had been inftituted on the part .^f th^ joaO* 
tor. It then (lated that the fhip and cargo were^rt 
reftedby procels of that Court at theifuitof .ttie.jM> 
torney of MiSrs. Sewartz and Go. of Le^jmn ^ tbat 

^il&e& 
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afienrards, in the months of April, May. and Juoet vi>e 
prck:eedings were mterpofed againft the fliip and cargo jtMroiit. 
hy five other parties, claiming money due to them y^ ^^^ 
from Mr. Williams^ as advanced to and for hiiD^ 1^ -'^^ 
enable him to profecute his claim at Paris ; that at 
that time a claim was made by the mafter for mosies 
' paid to the mariners on their difcharge, &c. ; that the 
Court held the claim of Sewartz not to attach, bot 
pronotmced for die demands of the other parttea, and 
decreed this cargo^ and ulomately the fliip^ to be 
ibid at public auftion ; that it was fo fcid Jby 
pnblic audion on the 20th June ifiot, after an ap- 
praifement under the dir^dion of the faid Comt; 
that the mafler's account was fo £u- from being >uii^uft, 

that C , to whom Williams had fold the veflel 

conditionally at Paris j and who came to St. Sebajiian 
to obtain pofleffioa, admitted the fame to he lame, 
and offered to difcharge it, if theinaftcr would procuK 
a delivery of the fhip to him, which it was not in 
his power to eBed, as it was then under the cuftody 
and controul of the Court of^ St. Sebajiian. Thefe 
were the principal fads, oh which it was contended 
on the part of the prefent holder, that the title was 
good under the authority of a decree of a competent 
Court, and that the Court of Admiralty of this 
kingdom would not interpofe to difturb a title, held 
under the decree of a competent foreign Court. 

On the part of Mr. Williams ^ the King*s Advocate 
contendedy'—l[h3X it was a monftrous proceeding to 
allow a foreign fhip of great value to be impleaded, 
and fold in a foreign Court, without notice to the 
owner ; that it was an alTumption of power, unwar- 
ranted 
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1^ ^ ranted by the general maritime law, and mod alafm^ 
Norfolk, ing to commeTce; that it was of the utmoft im^ 
^ y»fy_ »7tb, portance to all countries to hold, that the tribunals of 
Spain have not a right to take cognizance of difputea 
between foreigners, fo as to ftrip the owner of his 
(hip, and of fuch valuable property^ without re- 
forting even to the refident minifter of America at 
that Court; thatinacafe.inwhichfuch^'z;/^^if/coUufioa 
appeared, where aveflel, worth 26,000 dollars, was fold 
for 6500 dollars, and fold afterwards again, within a 
month, for 1 2,000 dollars, theCourt would not decline 
to interpofe andinveftigate the courfe of the traafa£kion; 
that if the Court did not at prefent poffefs fufficient 
proof of the averments, to enable it to come to a final 
concluApn on the merits between the parties, there 
was at lead enough before the Court to throw the 
burthen of proof on thofe claiming under fo ftrange^ 
fo irregular, and fufpicious a title. 

Judgment. 
Sir W. Scott. — ^This is a queftion, ariiing on a falc^ 
which has been made of an American veflel, to the 
mailer, appearing as purchafer under a decree of the 
Spanijh Court of Admiralty of St. Sebajiian. Thd 
fuit commenced by a warrant of arreft againft 
the Ihip, calling on the former and prefent mafter m 
fpecial, and on all other p^rfons in general, to fheW 
caufe why he ihould not be difpoflefled of the fhip, 
and why the pofTeflion ihould not be reitored to 
Williams^ the former proprietor. , ' On the original 
' aifidavit, there was no reafon to fuppofe that any 

queftion 
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^ueftion of property woul^ be ndfed : Ic sppeared ^o w ''^ 
be a mere queftion of pofleilion, and as fuch, coming Ko&iolk. 
accompamed with a letter from the American y^y ^^ 
minifter, ftating that the parties were Amerkans^ '^^ 
and were defirous of fubmitdng the cafe to the 
judgment of this Courts the Court was induced to 
entertain the fuit. Without fuch an application from 
the foreign minifter^ and witlxnit fudi confent of parties^ 
It would by no means have been difpofed to interfere 
in the difputes of fbre^ners ; and even now It enter- 
tains the caufe with reludance, and merely to prevent 
ferther inconvenience and lofs by refort to the de- 
dfions of other Courts in other countries. On the 
return of the warrant, it appears, that the cafe is entirely 
a queftion of property.— -In refpe& to the difputles of 
Britijh fubjedts, the jurifdidtion of this Court, as to 
queftions of property, is extremely limited. It in- 
terpofes to transfer pofTeflion, when no dired queftida 
of property is involved ; but dired queftions of property 
have been long withdrawn to other jurifdidions* On 
thefe confiderations, perhaps, if the Court had becfei 
duly apprifed of the whole extent of the cafe. It 
would not have fuffered the warrant to iflue. 

It now turns out, befides, that there is not oaly 
this queftion of property, and between ibrdgnerSf 
but that it is founded on the ads of a Court 
of Admiralty in Spain ; fo that there are as many 
obftacles to the juiifdidion of tins Court, as tw 
well be conceived to ezift in any one cafe. The 
parties are foreigners —There is ar title of proptrty 
concerned — and the ad of a foreign Court, not 
being the country of the litigant^ i^ brought into 

VOL. IV. X difputOb 
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' He . difpute. It is contended, however, in the a£k of Court 

Norfolk' which has been entered into between the parties,-th8t 

.y^i «7tii all that basfbeen done there is a merenullity, and that 

xSoi. this Conrt is bound to interpofe, to annul die effefl: of 
the fentence of the foreign Court— and on thefe 
grounds: ifirft, Becaufe the Court qf Spain had no jurif- 
rdr65on, inafmuch as the title to ^the veflel was at that 
time dependant on a* feotjence'of a Court of Prize of 
another country — It is denied indeed that any pro-* 
ceedings of prize were goia^ on againft this flup 
in the Court of Paris* It appears however that die 
veiTel, Deing an American veflel^ bad been captured 
by a French cruizer, and fent to 5/. Sebajiian ; and dot 
/before the proceedings commenced ia Spain^ tbeie 
. had been a fentence of reftitudpn in the Court of 
France. How far that decree was carried into eze- 
cud6n by a delivery of poiTeifion, is left in foine 
' degree of obfcurity (a). Certain it is^ that Mr. William^ 
m his firfl affidavit, ftates, *^ that the papers were 
given up to him after the fentence of reftitution ;'* and 
i think there is reafon to fuppofe that he y^as adoally 
|>upnto pofleffion. l[\ie French captors appealed from 
the fentencetof reftitution, and Mr. Williams continued 
Xa France. It canndt be fuppofed, that, if the reditu- 
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• ^ ^^1.) The evidence -prodaced on different fides oontained rather ao 

intricate datement of fadls, and gave a contradidory reprefentatioD 

ioF the time when Mr. Williams was fuppofed (o have regtkied 

"^ioffieifion of his fliip^ under the decree of the Tiize Court of 
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tion had not been carried into eSe&y the French maShm 
captors would have omitted to maintain their, intereft Noif m: 
in the pofTeflion, and to refill thefe proceei^g$,that 7«^7d^t 
were going on in Sfain» Nothing of that{«/art^ap« 
pears : The fuit goes on, regularly, as between ths 
merchant inftituting the civil fuit, and the y.efliel;,, from 
which it is reafonably to be inferred, th^it jSie ha4 
been given up, the French captors acqui^cing in 
» the delivery. I cannot therefore, on this ground^ 
prefume, that the Spamjh Court of Admiralty: pro- 
ceeded without competent jurifdidion< „.JI^,iY^uld be 
infinitely too much for me to infer, th^t,« becaufe 
there had been fome proceedings in Frajufy the fub-' 
jed-matter was fo far out of the power of 'the. Court 
of Su Sebq/iiany as to render all the proceedings there 
null. Unlefs I could do this on moil indubitable 
grounds, I think I am bound to conclude, . that the 
fentence was not pronounced without competent 
authority. . •: . 

The fecond ground of objedion ilated.in|t)i^ iV^ is, 
the ajferted incompetency of the Spani^ Court to 
take an account between the majier and owner. I 
know that from municipal regulations, the Cojurt.of 
Admiralty of this country does not entertain fuits 
for any fuch dired purpofe. But am I to prefinnefrora 
thence that the Spanijh Coui^t of Admiral^, is ngt.com* ' 
petent to do fo, efpecially when I fee that iti h<t4 a^ually 
entertained a fuit in thefe matters f It i^ ^f urthor . ob^ 
jeded, that the Spanijh Coun proceeded tpie9t€|ttaia 
this fuit without application from the Amirica^^ Piuft^r. 
Such a precaution is undoubtedly ' very prop)^ la ^ 
obferved^ but I do not know that it is am^ittfr of 

^ 2 yeceflary 
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MceSkry dbfigation. Suppofe even that it was a 
principle of rniivcrfal law, that fuch prelitniary 
caofioa IhcmM be ohfenred, what have i to fatisfy mt 
tint (bch aa q>|^catioii was not made ? Suppofing 
k to be an expe&ation reafonably to be entertained 
on the pan of America^ it will be too much for 
me to mterpofe^ and fay^ that the law of nations is 
fb nohledl^ the omiffion, as to render all proceeding^ 
witlKmt that ceremony null and void. If there is any 
obfediab to be taken oh this ground, it muft be left 
to be cnforoed as a tnatter of reprefentation between 

vbt two coQDtries* 

The tUrd ground, on which the fentence is 
ioiilpeached », the charge of collufion and fraud. 
Thit drcumftances of the cafe are relied on, as 
Bdident to fhew, Aat there was a confpiracy between 
the mafter and the other parties to defraud the 
owner of his veflel. If fuch a fraudulent confpiracy 
exifted at all, it muft have fubfifted between a great 
number of perfons ; and, I fear, I could not pronounce 
the fhind dledged to have been pra£ti(M, without 
involving in that guilt the Court, whofe fentence 1 
atn defired to annul. What is there to convince 
ine that there has been any fuch fraudulent af- 
^xktio<i# It appears, that proceedings were firft 
iiiftituted againft the (hip in the Court of St. Se- 
baftum^ OA die foxt of a foreign merchant of Leghorru 
ilr» WURam was abfent at Paris. The xtviHtr tras 
Itt firft the defendant, iind I muft fuppofb with th^ 
confidenceof Mr. l^//toMi, laindunderaperfedlreliatick 
li hit integrity. Thei^ is no averment that Mr. Wlttiam 
fias ^^iioiant of wfikt was going on; whiUl the futt 
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Vfzs depending, the mafter intervened for a demand tim 
of his own againfl the (hip, and at a time, when I mo&yolk. 
think it is clearly proved, that Mn Williams haid notice y,/ta7ih, 
of his claims, and knew th;at the mafter was idifpofed '^^ 
to maintain them in an adverfe manner, in con* 
jun&ion with the various other claims, which wereptU 
Into a courfe of litigation befpre the Spanijb Goiut* 
He was aware, I fay, that the mafter was difpofed 
to maintain an adverfe pofleffion, becaufe it appear^ 
that Mr. C had gone from Paris to St. SeiaJ^ 

tiariy and returned to Paris with notice to Williams^ 
that the mafter refufed to deliver up the pofleflicm to 
him. What does Williams do, knowing that the 
mafter was no longer to be relied on as his agent, but 
that he was maintaining an hoftile pofleffion againft 
him ? What might be expeded of him after this in- 
formation, is, that he would have appointed another 
agent to maintain his intereft againft this mafter, who 
was now ftanding in dire£b oppofition to him. But 
nothing of that kind is done. Afler refufal to de» 
liver up the fliip, and notice given of his demand, the 
mafter formally intervenes. 

If the Court of Spain was in any manner impofed 
upon, redrefs fliould have been fought by appeal to 
the appellate Jurifdidion of that country, which had 
a power to remedy any errors, or even injuftke, that 
had been committed in the firft inftance. Heavy 
indeed would be the taik impofed on this Court, were 
it to undertake to redify all the errors that partiee 
may be difpofed to impute to foreign jurifdidk)nt» 
Can it be thought that this Court would let itfelf up 
as an univerfal Court of Appeal to foreign tribunals ? 

X 3 Every 
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T!i« Every nation has its own Courts of Appeal, and if any 

NoftffoLK. fraud bad been committed, Mr. Williams (hould bave 

jyiy »7U». ^'^ ^^ diligence, in applying to thofe Courts in Spairu 

i8ot. C^te enough appears to bave been taken to fecure his 

remedy ; for it appears that on every payment that was 

made, under the decree of the Court, fecuriry was 

^en to anfwer any objedion, that might be made 

againft the fufEciency of the proceedings of the Court 

of Admiralty at St. Sebajiian. 

On all thefe grounds, I am of opinion, that the 
(Parties applying to this Court for redrefs, have miffed 
their way ; and I (hall decree the warrant that has 
iffued againft the (hip to be fuperfeded, and the parties 
to be difmiffed. 



jvi».4th, . THE HAABET, Hohorst Mafter. 

Dtmand.tiimA npHis was z Cafe of a Danijh fhip, captured the 15th 
thtfau^ofa Au^Ji 1800, with a cargo of fait, wine, brandy, 

toh "?r'^,'*" and cloathing^ on a voyage from a French port to 
mnd aifo to North Bergen. The (hip had been reftored by con- 
rejtaedy'^h*' fcut, 8th Sept. 1 800, with freight, decreed to be a charge 
oMhep*r«]!^^ on the cargo, which was alfo reftored on a fubfequent 
^^•^'J^^j.day. The proceeds being infufficient to pay the 
to the neutral ireight, application was now made on the part of 
frashc the feveral claimants of the (hip and cargo, that 

the captor might be decreed to pay the balance 

. ' of 



I 
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of freight to the (hip* and alfo to accowt for the valve Tk» 
of the cargo to the proprietor. 



On the part of the captor^ the King* s Advocate* j-^^ 
It is required ia this cafe that the captor (hall account 
to the claimant of the (hip for the freight, and alfo 
that he (hould refund the value of the cargo to the 
proprietor ; that is, in eflfeft, that he (hould be con- 
demned in cofts and damages, for a feizure which 
was perfeftly juftifiable, titid t>n which re(Ktution has 
taken place on the origii\^l evidence, only on account 
of the fmall value of the property. It was a cargo 
laden in the enemy's ports, unaccompanied by any bill 
of lading, and not claimed m this Coult Itill jie»iy 
a year after the capture. Under fuch circuftidances a 
demand of this kind is wholly unfuftainable. .' 









.«>. ft i Ml 



Judgment. ^ \ "'^^ * 

. Sir W. Scott. — This was a Danijh vefleL taken on *' . • ' ^ 
a voyage from a French port to North Bergen^ laden ■' • * A 
with fait and other articles. It has happened, that * *'^ ** 
fince the reftitution of the veflTel, (he has fudained 
fome injury by the embargo which was impofed oqi 
all Danijh (hips. The (hip was, however, at latt 
liberated, and went away with a decree for freight 
and expences to be a charge on the cargo ; but the 
Court did not in any manner determine that a burthea 
was to be thrown on the captor. It was fuppofed 
that the cargo would be fuiEcient ; though unfortu- 
nately the event has proved otherwife. Greater ex- 
pences may probably have been incurred qa account 
of the embargo : However that may.be/ I am of 
opinion that the Court cannot do more than 

X 4 carry 
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Tk» carry into efie& the decree which hat been mad^ 
by ordering the proceeds to be paid to the neutnl 



^lS»t* mafler (a). If he has any further demands, they 
8MfL be pro£ecQted againft the confignee. 



N^. tA THE PEGGT, Fwlay Maft^. 

sSos. 

(btftiace Court.) 

CaftoffMflef. nrC(i8 vas A cafe of pofleflion on the part of the 
Sr S^®- -*■ origial owners. It appeared that the Teffel was a 
SSftlf At*^* J?r//i^ (hip which bad been captured by the Spaniardi^ 
fmkti ia poOtf- and re-taken, and carried tajamaka, where the i% 
^fH^^M ^^^ (old to pay the lalvage. 

On the part of the original owners it was contended, 
that the aflerted fales were not valid, inafmuch as they 
had not been made by the order of any Court, and 
that the transfer had not pafled in conformity to the 
Regiftering KQi\ and £mher, that the ve£el had 






(«) In the cafe of the Vrow MargarettOt s6 Feb. ifoa^wbere die 
0«rgo being of a periihable nature, bad become infnffident to pay die 
frdgbt, the Coutt &ud that it muft beunderftoodin fttttireythat under 
particubur circumftanceB» application might be made to the Court* 
on the reftitution of the (hip with freightf to decree the £de of fo 
much of the cargo as might be neceilary to be fold for the ifil^ 
diarge of freight.— >Aa application of this kind had been nadt 
and granted oo afomer oocsfioo^ ia the Clarjfia^ s8th Dutmhrf 

^799* 

been 
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ight by A.B. by the order of the mafter^aad tim 
At of the originl proprietors. 



On the other fide it was infifted, that the puitbafe 
was not made for their account. 

After fome difcuflion the Court Cud, The b&s that 
are aflerted on either fide to have paffed at Januuca^ 
are not laid before the Court with fufficient certainty 
to enable it to form a judgment upon them. In the 
obfcure ftate in which the matter is left, I (hall not 
venture to difturb die pofieffion, neither ihall I fuffer 
the (hip to lie under the cuAody of the Court, till it 
becomes a prey to the worms. What I fliall do will 
be to deliver out the veffel on bail to the party firand 
in pofleifion, that it may await the farther hearing of 
this caufe. 

On motion that tbt bml nugitjifft^^ Swaiey obferved^ 
That the courfe of pradice would be, that the bail 
fhould in the firfl inibnce be produced to the Marfhal, 
that they mi^t be reported by him. 

On a fvbft^pmt dBqr> 1416 Dumber i8od, tU 
Kin^s Advocaie mmmd ihi GMHtf— That bail might 
be given, not only for Ae vahie of the fhip, but fm 
the amount of her cfliraiogft Uk the intennediaia 
time* 

Swabey eontra.-^tfik k an appficatioo for fpedal 
bail on very unreaCMabtegroundt.— -/U/rf was fond 
in pofleffion of the fbip^ and ihe Court declined to 
difturb that pofleifioiu Aftiona of this kind wen 

not 
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The not originally of a bailable {tiature, but under the 

L:- direftion of the Court th^MWe become fo, for the 

"rtbi.'*^ benefit of all parties interefted in the event of the 
fuit.-* The 'bail that is to be taken,' howfever, can be 
only for the amount of the value' of th^ thing, on 
which alone the right of adion in rem had accrued. 
The effect of the application now made would be, 
that Mr. Riley fhould fit out the ihip, and procure 
the freight, and then pay ovef the profits of his own 
exertions to- the other^'pdrry. In the cafe of part 
owners, the bdl is given only for the return of the 
Veffel, and in all other tafes of difputed pofleffioni 
common bail is all that has been demanded. 

JaD01ff£NT4 

Sir W. Scott. — This cafe arifes o^ a fpecial applica- 
cation to the Court, to deliver on bail, a (hip which 
has been arretted in a caufe of poflfeflion. It is but 
recently that the Court has acceded to a prayer of tliis 
nature ; but in confequence of the reprefentations 
which have been made, in Numerous inftances, of the 
damages fuftained by firfps tying for any leqgth of 
time in harbour, the Court has been induced to let 
them go, on bail being fub'ftiWted irt the plac^ of the 
fliipitfelf, to anfwer' the ^demand* fet up in the caufe 
of poffeffioif. In the pt^feht^kfe, the Court direSed 
the ihip to be delivered -on ^ail to the perfon in 
whofe hands it was found — no f)roof having been 
produced on which the Court could think itfelf 
emJHed to difltirb his poffeffioft. 
•♦fe' there any 'inconvenience fuftained by the other 
party from this proceeding ? I fee none } on the con* 

la ; / ' trary, 
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trary, there is a fund provided to anfwer his demand, ^The 
which is not liable to deterioration. If this method 1— 



had not been purfued, the (hip muft have been left "^^'o*. 
in the cuftody of the Marihal, at a heavy expence, 
without any accruing profits, and at an increafing di- 
minution of value. The Court has, therefore, in 
acceding fo far, done what feemed beft for the pur- 
pofes of juflice, and for the ultimate advantage of 
the parties : Was it to go farther, and demand bail 
for any earnings that might be made, a confequence 
may be forefeen which the Court . is on every ground 
difpofed to avoid, that it muft eventually be led into 
difcuflions of intricate and contefted caufes relative 
to fuch earnings, which it could not conveniently 
adjuft. It will be more for the convenience of partieSf 
to have queftions of that kind left open to fom# 
other courfe of inquiry. I (hall adhere to the former 
pradice, which has hitherto coniidered the ^ail as a 
fubftitution for the fubftance of the (hip. 

Bail decreed to be taken for the value of the (hip. 
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i»«r.x,ui, THE JACK PARK, Little Mafter. 



1802. 

(Jnftance Court.) 
Wages of a rpHis was a cafe of a demand anisil the mafter. 

mamier, prefTed I ^ , ^ . #• • 

ineo the KiRf'i ^ for wages on the part of a manner, from the 
mMd^wb^ time of entering on boaixl the veflel at Uverpoai^ JKk 
HXiJh^SS' ^^^*^'' 1798, to the arrival of the (hip m Liverpool, 

maflerhadpro. OHobcr I7OO. 
cvea him tu be 9 ^ -^ 

impreired— ra- On the part of the mariner a libel had been giyen 
M oi^Lc hi, pleading the hiring and fervice to the time of the 

fliip's arri?al at Jamaica; and fartbefs that on the 
^rofpLge from Africa to the Weft iHdiUi the mafter 
began *' to nfe the crew with €rii#lty, keeping 
*^ them Ihort of their allowance <lf water; and that 
•* on the ■ day of , a lieoteflant of His 

*^ Majefty^s fhip the Acajia came on board, and 
*' preflfed thirteen of the men, but refii&d thb man, 
** on account of the ill ftate of his health ; that never- 
thelefs, on the fucceeding day, the boat of His 
Majefty's fliip the Aqmlon coming along-fide, 
^* the mate, on that occafion, did, by the defire of 
** the mafter, refafe permiiHon to this mariner and 
others to go down below, for the purpofe of fecret- 
ing themfelves; that the hatches were fhut down, 
and the crew were all kept on deck; that the 
'^ lieutenant of the faid (hip, on coming on board, 
held fome private conference with the mafter, and 
did, hy bis folicifation and procurement, imprefs this 
^* mariner, notwithftanding the faid lieutenant was 

** apprized 
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^^ apprised by him of the ill ftate of his health, and Tht 

"^■^ ^ Jack Park. 



^^ the infirm condition of hb legs owing to the fcttrvy, 
«* &c/' On the fuggeftion that the mailer had pro- ^\%^ 
cured tUs mariner to be impreffed^ wages were de- 
manded for the whole voyage up to the arrival of the (hip 
hi Liverpool^ notwithftanding the mariner had not aj- 
liially ferved on board the veffel on her returned voyage. 

In objeSlion tofeveral parts of this libel^ Swabey. -* 
Thh fuit is brought againft the mafter, and not 
againft the ownen Undoubtedly the mariner has a 
right to make his opdon> but the Court wiH ta|^e 
care that a fuit fo brought fhall be fpecific in its de- 
mands, and that it (hall not branch out into an affion 
of another nature, that of damage^ which is a plenary 
a£tion, and though one which this Court is compe- 
tent to entertain, it is not of fo favoured a nature as 
the fuit for the recovery of wages. The libel contains 
one article refpeding ill-treatment, which is peculiar 
to cafes of damage, and which cannot properly be 
introduced jnto a caufe of this defcripdon, imlefs to 
juftify defertion on the part of the mariner, or to ac- 
count for fometbing arifing incidentally out of thie 
principal cafe. 

Another article pleads ^' the impreffing of this 
mariner,'' with a view of obviating the objedion ^ 

ariflng from the defed of perfonal fervice. If this 
can have any weight, it mail be (hewn to have been 
procured by the malicims contrivance of the mafter. 
What is faid on this pdnt with refped to the firft 
Slip's boat that came on board, is only, that the mate 
faid this man was fit to Terve on board a King's fhip. 
On the fecond day, when the impreiling of this man 

took 
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The took place^ it is pleaded that it was^ dom: by the 
„ foUcitation and procurement of the mqfter* ' But no 

^^^* feft is alleged on which any charge of procurement 
can be founded — there was a conference between the 
lieutenant and the mafler, and that is all.— -If the of- 
ficer of a King's fhip thinks proper to imprds a 
mariner on board a merchant veflel, it is an exercife 
of his power with which the mafter has no right to 
interfere. — By the fchedule annexed it will appear, 
that the wife of this man has received fome payments : 
If any. wages are due, it can only be for the time in 
which he was in the fervice of the veflel, up to the 
time of his being imprefTed. The fchedule befides 
contains a charge of two guineas for crimpage, a 
charge never introduced into a fuit for wages. 

On the other fide y the Kings Advocate ^'^ Argasd 
9gainft the reprefentation of &ds relied on, upon 
the other fide, and contended that fome wages were 
at lead admitted to be due — • X^at the contra£t was for 
a voyage out and home, that if the Court (hould be of 
opinion that the man had been prevented from ex- 
ecuting his part of the contrad by the a£l of the 
mafter, it would entitle him to the whole of his 
wages. 

Judgment. 
Sir Wm. Scott.-^Tbk h anaQion brought for the 
recovery of wages, on a vopge from Liverpool to the 
coaft of Jfrica, and from thence to the Wejl Indies, 
and back to Liverpool. It is brought againft the 
mafter s^ not improperly : For the wages of ma- 

rineiR^ 
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liners the mafter is liable, the fhip is liable, and the . 1^ 

owner is liable: The mariner is entitled to his option, — ■> ^ 

and in fonie refpeds, perhaps, there is lefs incon- x8as« * 
venience occafioned by proceeding againft the mafler^ 
becaufe hi that cafe the fhip is not detained* It feems 
that the contrad has not been fulfilled, but that the 
mariner was impreffed into the King's fervice. Prima 
faciey therefore, he will not be entitled ; but if he 
takes upon himfelf to ihow, that it was by the malicious 
ad of the mafter, or of thofe who may be fuppoCed 
to have aded under the authority ql the inafter, that 
he was fo impreifed, ^d there)l)y^ prevented £rom 
completing his engagement^ he...fnay^ entitle .him* 
felf to recover his wages to the .whole amount (j)» 
He has taken upon. himfelf to majke this allegation; 
and the queftion now before the Cou^, is, whether the 
fads here dated are fuffigieiit \o fypport the chai^. 

The libel pleads, V that the mafl^ ^d mate began, 
from a certain time, tQ ill ty:ea^ hun,,and the reft of the 
crew, by which this mariner .jj^qame affe^ed in his 
health/' It does not appear tp me how this general ill- 
treatment, if proved, can affed this particular c^i^ 
the contrary, it rather* r^bi;its the imputajipn oi^iv^ 
cular malice ezercifed againft 'this, p^rfoq. Hqfffver 
difpofed the Court might.be to entertain the charge of 
particular malice, this general matter might only lead 
to a great deal of unnecefiary evidence. It has beeji 
obferved in argument, that this charge of ill-treatment 
is altogether a chargepeculiar to a caufe of damage. — It 



(a) An allegatioD to this effeft was adnitted in the cafe of the 
Grange f Junt zo, i8qi, 

I* 
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1iM is ceitSDidy a charge proper kr an aCtion of 4aiiUge} 
. ..^^^ ■ i^*^, but it imght, nevenhelefs, be not improper m a (iiic 
^'^'^ of this kind, as hiftoricaUy accounting ibr a iad 
afterwards refied on ; and on that groond k might 
he not unfit to be admitted bere^ though the Court 
Is fwi infenfiUe of the danger of miadng f oits rerj 
tSifierent in thor fubftance, as well as m the manner of 
conducting ^m. 

The drcomftances that took place wben the boats 
cseme on board are next pleaded. The boat of die 
Aof/lu comes on board} the mate fay$9 *^ that his 
crew were ^ of die fcurvyt and that this man was 
the moft fit for lenrice.*^ The officer, howerer, did 
nor think fo; he left tins man^ and took others. 
4 Suf^ofe this h& to be proved, it would not, I 

think, go much further than to (hew a difference of 
opinion between the mate of this veffd (who is not 
the perfon fued in this cafe^ and the King's officer on 
this imprefs feliricet as to Ae comparatife fitneft of the 
perfons to be taken itto the King's employ.^— k muft 
not be reprefented as tt aft of malice, that the uttte 
hfei«ed the officer that he was more fit than otheit, 
unlefe it can be fliewn that he was evidently more 
unfit; whidi can hardly be prefumed, confiftently widi 
diis allegation, which imputes a general (fete of dit 
order to the whole crew, or confiftently . with the 
fadts that follow. For we find that he is a perfim 
eleOied in preference to others by the next King's 
boat that comes on board. With refjpeft to what 
j>aflr^d with this fecond boat, it is a very fingular 
charge upon the mafter, that the mariners de- 
firing to fecrete themfehres, he pofitively refiifed 
permiflion, and compelled them all to Bpp^r 

m 
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on deck. Surely this cannot, in any view of it, be The 
deemed an a£t of fpecial malice againfl any individual, ^ 
and as little can it be juftly deemed an aft of general ''^i^** 
oppreflion, for in fuch an a£t the mafler did not out- 
run his public duty. There have been cafes, if my 
recoUedion does not miflead me, in v^hich mailers 
have been articled againft, in this Court, for fecreting 
their mariners in fraud of the public fervice* It is 
a ftrange crimination to find its way into fuch a pro- 
ceeding as the prefent, that the mafler did that, which 
this Court mufl have held him cenfurable from ab- 
ftaining to do; maflers mufl underfland^ that they 
have no right to lend their mariners any fuch fraudu* 
lent prote&ion* 

The allegation proceeds to impute in general terms, 
^ procurement or folicitation,'* but without charging 
any one fpecific a£l. As to the charge of '* con- 
nivance*' which is added, I have only to obferve, that 
it feems perfedly unintelligible. For what is the con* 
nivance of a perfon, who is legally bound neither to 
refill nor elude a jufl exercife of authority ? If indeefl 
a cafe could be flated in which a mafler recommended, 
againd his own better knowledge, a perfon whom he 
himfeif knew to be evidently unfit, it might be deemed 
an a£l of malice. But here no fuch charge is fped- 
fically brought : The mafler orders all his men on 
deck, as it was his duty to do — The King's officer 
makes his eledion^ and having fixed upon this man, 
and heard from himfeif the flatement of his infirmitief , 
after all decides his own judgment, that he is upon 
the whole not unfit for the exigencies of the public 
fervice. I am of opinion that this part of the petition 
mufl be flruck out. 

VOL. IV. Y [A tender 
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Th* 
Jack PaAk. 

Z^. xitb, 
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[^ A tender was made for the wages due till die tiine 
of imprefling and a charge of crimpy was referred 
to the Regiftrar and merchants^ to report if there 
was any cuftom in the merchant fervice under which 
fuch a charge was ufuaily paid as a part of wage&3 



/W. I4tb, 
180a. 



Ship loft hj the 
ueiligetu* of the 
ft\%9 mafter.— 
Freight 00c 
limited to the 
proceeds of the 
carfo feved, 
deoeed in toto 
tgaioft the 
captor. 



THE DER MOHR, Helmer Mafter. 

npHis was a queftion rdpe£ting the freight of a (hip 
loft by the negligence of the prize mafter. (vol. 3. 
p. 129.) On the former hearing the (hip hadbeeq 
decreed to be reftored in value, with freight to be a 
charge on the cargo, which was ultimately condemned 
for want of farther proof* The freight was re^ 
ported by the Regiftrar and Merchants at the fum of 
xoooA The proceeds of that part of the cargo which 
had been faved, amounted only to 600A 

: On a motion now made for an attachment agaktft the 
Captor to fay the balance^ the King*s Advocate con^ 
tended '^ThzX no more freight was due than the value 
of the goods faved ; that freight had been decreed 
to* be a charge on the cargo^ and could not be de- 
manded againft the captor, beyond the amount of 
the proceeds of the cargo, on which it was thus made 
a lien. The capture was juftified by the condemna* 
tioQ of the cargo which had taken place ~-The voyage 
was from the colony of the enemy, with the pro- 
perty of the enemy on board. It was a commerce, 
therefore, not entirely innocent on the part of the 
ijbip. It became the duty of Captain Talbot to bring 

a 
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in the (hip* Under fuch circumftances it would be The 
a great hardfhip, if this additional lofs was to be thrown ^'* ^**"*' 
upon him. The lofs happened without blame on ^^^^^' 
the part of Captain Talbot^ and was to be taken as a 
common misfortune, of which the feveral parties muft 
bear their own fhare. 

On the other Jide^ Swabey and Robin/on. —This quef- 
tion is to be confidered, without reference to /W/- 
vidualsj — as between the Claimant ^ and the Belligerent 
State. Whilfl the Maritime States of Europe continued 
to retain for the public ufe the whole interefl; in 
prize, cafes of hardjhip could never occur ; becaufe, 
the whole fund of prize taken colle&ively, would 
compofe a current account of profit and lols, out 
of which any particular damage might be repaired (ji). 

{a) The maritime States of Europe feem to have adopted this 
policy nearly about the fame time. By an edidl of 6th June 
1702, the States of Holland gave the w!>ole intereft in prize 
to private captorsy who had fitted out privateers at their own ^ 

expence. They alfo gave to fhips of war the whole of the 
enemy** (hips of war taken in fight, and as we may fuppofe 
the whole of all other prize ; dnce Voet fays, '< Conllat itaqu€| 
*^ penes nos quicquid in mari captum eft, occupantium elTe." 
Voet de Jure Mihtari, (D.5.) In France the whole intereft 
feems to have been given, always, or very early, to privateers. 
Valin Traite des Prifcs, p. 4. Till the ordinance of September 3* 
1692, fhips of war took no (hare of prize. Tliat ordinance allowed 
them a tenth. The ordinance of 1748, increafed this proportioa 
to a third, ib. p. 13. The ordinance of 1778, gave them all fhips of 
war and all cargoes that might be on board fuch fhipt^ and two-thirdt 
of merchant (hips and cargoes, New Code de Prifes^ voL i. p. 249. . 
& feq. The ordinance of 7th Sober 1793* gave the whole, ibid* 
▼. 2. 157. In England the whole intereft was firft given up to th« 
captors, 6 Anne A. D. 1 708, Colle9» 3farit,'p2Lge 188. In Sweden 
the whale prize was given to privateers by the ordinance of 17151. 
ibid* p. 175. 

T 2 Since 
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The Since the intereft in prize has been transferred to cap- 
torSf with all the refponiibility attachmg on their own 
^koj**' *^ ff^^^ individual hardfhips may arife ; but they are 
hardfhips with which the netaral claimant has no 
concern. If the juitice of his claim is eftabliflied^ be b 
entitled to his entire indemnity. The fituation of the 
private captor is, therefore, to be put out of view. 
As between the claimant and the State^ the Court 
has, repeatedly held that the mere carrying of enemies 
property is not, in itfelf, by the law of this country, 
fubjeA to any penalty. Freight is due to the neutxal 
Ihip, as a lien on the cargo —The captor takes cum 
mure : This is, indeed, not denied ; but it is argued, 
that, becaufe freight is a lien on the cargo ^ it neceflarily 
fellows in all refpe&s the fate of the cargo, and is 
not due but in proportion to the value of the 
goods adually delivered; and therefore that, in 
this inftance, the demand is to be confined to the 
amount of the cargo faved. Freight may not be de> 
mandable, where there is no arrival and no delivery ; 
at the fame time it is to be remembered that cafes may 
occur, in which the whole freight (hall be due on goods 
that have once arrived, although they may not he fuf- 
fident to anfwer the demand (ji). Here, however, there 
is no queflion as to the fuffidency of the cargo ; the 
a& of capture is to be taken as the ddivery of the 
whole cargo, and if the goods were then fuffictent for 
the demand, the captor- cannot exonerate himfdf by 



{a) Con/oiatOf ctp. 119.— QualunquemercaDtecHe haTrmctricate 
delle merchanzie, fi guinco al luogo defttoato, quelle non Talefieio 
il prezso del nolo, p Bientedimeno tenuto a pagaiio, nibafta, 
cha egli l6 paglu perle buone merci folameiitftt na dee pagaila 
aoche per le cattive — Explication^ of Mr* Ci^/k RegU» 
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fubfequent accidents, which may hare arifen from the The 
culpable afts of his agents. The freight, in fuch a cafe. 



is to be taken as part of the veffel, and as a vefted in- ^il^* 
tereft, for which compeniation is due, as much as for 
the fhip. 

Judgment. 
Sir ff^. Scott. — In an unfortunate cafe like the pre- 
lent, the Court would certainly be difpofed to give 
the captor all poflible relief; but I need not add, that 
no relief is fojfthle^ which cannot be given confidently 
with the juftice due to the claimant. The demand of 
freight is, I apprehend, an abfolute demand, in cafes 
where the ihip is pronounced to be innocently em- 
ployed. This veflel was captured coming from an 
enemy's port, under a fufpicion of having on board 
the property of the enemy— a cargo, neverthelefs 
which (he had a perfed right to carry, provided it 
was not attended with any circumftances of ill faith, 
or unneutral conduft. No imputation of fraud, or 
improper condud, has been thrown upon her. On 
the other fide it is to be obferved, that the feizure was 
perfe&ly juftifiable -— the (hip wasfent in, under very 
proper orders from Captain Talbei; but, unfortunately, 
his orders were very improperly executed by the perfon 
to whom they were given. 

On the principle of law, however, I am of opinion 
that the frdght muft be taken, as having become as 
much the property of the neutra) claimant, as the fhip 
itfelf. ThtcdL^iortJOoYicumonere: If the lols had hap- 
pened byaccident only in bringing xa^ the captor, haying 
made a jufUfiable feizure, would not have been liable 
to any reftitution, dther for the freight,^ or for the 
(hip } but the Court has already pronounced this lols 
not to have arifen from any cafual nusfortune. The 

T \ freight 
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Th« freight is as much a part of the lofs, as the Ihip : for 
he was bound to anfwer equally for both. The captor 



^^^* has, by taking poffeffion of the whole cargo, deprived 
the claimant of the fund to which his fecurity was 
fixed. He was bound to bring in that cargo fubjeft 
to the demand for freight. He was juft as anfwerable 
for the freight of the voyage, as for the ihip which 
was to earn it, or which Was rather to be confidered^ 
having already earned it. In the room of this fund» 
the captor has fubflituted his own perfonal refponfi- 
bility : for the lofs accrues by the fault of his agent; 
I fee no diftindion under which I can pronounce that 
the claimant is not as much entitled to the freight^ as 
to the veiTel. 

With refped to the. attachment, that is prayed againft 
Captaia Talbot^ as long as a hope is held out diat the 
afliftance of Government may be obtained in aid of tbe 
a&ual captor, 'it will be better to let this matter ftand 
over ; there muft undoubtedly be a time when this for- 
bearamce muft terminate, whatever the confequences 
may be ; but, at prefent, I will content myfelf, by 
pronouncing, that the whole freight is due, in Talue, 
from the captor (a). 



April ift, 
1803. 



ciit^n the"" THE ODIN, Hals Mafter, 

part of a letter of 

marque (hip, in rpHis WES a Qucftion refpefting a claim of joint 

virtue of her | * 

boat being in ^ capture, interpofcd on the part of the Royal 

ture,whiifti"^* Admiral to Ihare in this prize, condenmed, fupra, 

was effeded by ^ . • 
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(hip of war, not (j) Qn a fubfequctit day, it was ftated to the Court, that ifi- 

Con'ftruaive af- «^^ion» ^^^ l>c«n g'^^"* ^ GovcrniiieBt for the poymeat of ifcfc 

iiflance by boau amount of this reftitotioo, in aid of the captor. 
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Adm. Rep. v. i. p. 248. The preferit queftion arofe Th« 

on an allegation given in on the part of the Royal .' — 

Admiral^ fettbg forth the fads of the cafe, which it '^^jg^]. ' 
is unneceflfary to fpecif^ in this place, as they are 
fufficiently adverted to in the judgment. 

On the part of the aSlual Captor^ the King*s Advocate 
ohjeSled — That fome of the preceding articles were 
irrelevant; moreover, that the whole fubftance of 
the allegation was infufEcient to eftabliih a title to 
ihare in joint capture. That the ihq;> not bfing in 
fight, the mere prefence of a boat could not even in a 
cafe of adual ailiftance, give the n/ifhok ihip's crew a 
right to (hare in the proportion of their number.-^ 
That this was only a claim of conftru6live aiCftance, 
which would not entitle ^privateer herfelf io ihare vnth a 
King's (hip, on the bare plea of being in fight only, much 
lefs to found a claim on the mere prefence of her boat. 

On the other Jide^ Laurence and Swabey. — On thf 
fads flated in the allegation a quefiion of law is ratfed^ 
whether the prefence of a boat is fufficient to eftabli& 
an intereft in joint capture. But it is to b0 re- 
membered, that the whole tranfadion was the tranf- 
adion of boats ; and in a part of the world, where, 
owing to the variable (late of the winds, it is expe- 
dient to make almoft all attempts of the kind by 
means of boats, led the fhip, which is the objed of 
capture, fhould have an opportunity of getting aWay. 
Under thefe cii'cumftances, the cafe of two boats ie, 
in all refpeds, parallel to the cafe of two (hips ; and 
there feems to be no reafon why the fame principle 
ihould not be applied. In the Chinfurab captum, 
bo^ts borrowed from fliips were allowed to ^ftablHh 
a right for tbeihips to which they belonged. 

Y 4 Court. 
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Tbt Court. — In that cafe, the a£hial capture was made 

^'''' by the boats, 

^^^* Laurence. — It was fo determined in this Court; 
but in the G>urt of Appeal, Lord Camden in de- 
livering judgment, ezprefsly dated the troops to be 
the adual captors. 

{Court. — The real truth was, that the boat's crew 
fa^ took pofleflion, and yrere afterwards turned out 
of poffeflion by the troops.3 

\Vith refped to the log-book, it was contended, 
that it was to be coniidered as a public inftrument, and 
* as evidence admiffible, leaving it open to the parties to 
difcufs the degree of credit that was due t6 it. 

JUDGM£NT. 

Sir W. Scott. -—This queftion axifes on the admtffion 
of an allegation, given on the part of the Rojd 
Admiral^ being a private (hip of war, an Eajl India 
ihip duly commiiEoned by letter of marque, claiming 
to (hare in the capture of the Odin. The preceding 
articles of the allegation ilate ^^ the force of the Rojal 
** Admiral; and that before (he left India^ Captm 
^' Fellowes had received information of feveral (hips 
^^ that were fufpeded to be engaged in an illegal 
" trade with the Dutch fettlement of Batavia. That 
** on his arrival at the Cape of Good Hope Sir Hu^ 
^ Cbrijlian informed him that he had received direc« 
^ tions from the Government in India to ftop feveral 
'* enumerated (hips, and among them the Naney^ the 
^ *« Rendjborgy and the Odin ; that he. Sir Hu^b 
^' Cbrijlian^ had difpatched a frigate to cniize for 
^ them off St. Helena, and advifed Captain FeU 
^ bwes^ if he fell in with them to detain them; that 
** on his arrival at St. Helena^ Captain Felhwet com* 

<< municated 
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•* municated this intelligence to Governor Brooke j who, ^*»« 
*^ though apprized generally of fome Ihips that he was ' ■ 

^^ advifed to flop, had not received any bformation ^iSoj. 
^< refpeding the OdinJ^ — The allegation then goes on 
to ftate, ^ that meafures of co-operation were agreed 
on between Governor Brooke and Captsun FeUowes^ and 
that a private fignal was concerted between them; 
that on the arrival of Captain Tod at St. Helena^ 
Captain FeUowes communicated the information to him, 
and that Captain Tod agreed, that the Royal Admiral 
ihould co-operate/*'^lThe correfpondence is then plead- 
ed between the Governor and Captain Tod, in which 
the Governor informed him of the co-operation that 
had been before concerted with Captain Brine^ under 
the orders of Sir Hugh Chrijiian^ and afked whether 
it feemed expedient to Captain Tod that the fame con- 
joint meafures ihould be purfued? Captain Tod*^ 
anfwer to this propofal is exhibited, and it feems to 
me that a good deal will depend on this letter, which 
18 contended to be an agreement. 

Upon this agreement I muft obferve that it can be 
pleaded only as evidence of the fubfequent co-opera- 
tion, for the Admiralty Court does not enforce mere 
agreements diredly. In the letter which Capt^ Tod 
writes, in anfwer to this propofal, he fays, ^^ I have to 
acquaint you, that although I have received no orders 
from Sir Hugh Chrijiian^ I have not the fmalleft ob- 
jedion to co-operate in conjundion with you, in cafe 
any Jhips Jbould arrive during my ftay, provided it 
meets with the Admiral's approbation. But whilft I 
am under his orders, he will have his (hare of all 
feizures made by me ; therefore, without his confent^ 
I can make no agreement with reffeQ to Jharing prize^ 

money^ 



$%2 



CASES DETERMINED IN THE 



The moneys as it zffe&s him equally as much as it does me, 
«J!Ll— or the crew of the Trujiy under my command.*' 
^to* ^^ letter, as I conftrue it, muft be taken to refer 
only to fuch veflels as Jhould arrive in the harbour; 
it could fcarcely he fuppofed to extend to all captures, 
which Captain Tod might make, by fending out bis 
boats. Then what is the effed of this anfwer ? All 
jthat Captain Tod fays is, that he had no objedion, 
but that he had not the power of making any agree- 
ment, that (hould bind the Admiral and his crew : So 
that if the fad had been, that the Odin had adually 
au'rived, and had been feized in harbour, this letter 
could not have been confidered as a conclufive ac« 
cq>tance of the propofal fo made. If the Odin bad 
fo arrived, the capture might have become a joint 
capture, by virtue of adual afliftance and CQ*operation, 
but not by virtue of any fpecific agreement contained 
in this letter. Having before exprefled my opinion {a) 

that 

/ ' ' ' ' ' - 

(jo) On the queftion of intereft, in the capture of this vefleU a 
previous fuit had been agitated between the Admirally, contending 
for a capture in port, and the officers and crew of the Trufty^ cod- 
*tending for capture out of port, by a boat of the Trufly^ for their 
own ufe and benefit. In the the allegation given in on the part of 
the Admiralty, nearly the fame reprefentation of fa^ was plead- 
ed, 2A that which was given in this cafe, ilating '* the previous 
communication with the Governor of St. Helena^ and the coo- 
fultation that was held by the Governor and Gsuncil in the pre- 
fence, and with the concurrence of Captain Todd^ &c." In the 
proof that was firft adduced on this quefUoQ, it appeared, that an 
o£Ecer of the TruJly had, in fad, boarded this vefiel, out of tltf 
limits of the harbour of ^/. Helena / but as it was contended, on 
the part of the Admiralty, that this ad of boarding was not ^ooe 
ammo capientii, but with the intention only of aSbrding aQftance 
4o pilot the veStl into the harbour^ it appeared tm tbe Cauit, that 

the 
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that the capture was made by the boat of the Trujiy out 

of the harbour, I muft add, that neither does the pro- 

pofal apply to fuch a cafe, nor is the acceptance, on 

the part of Captain Tody to be confidered as a 

conclulive agreement, abfolutely binding on the 

parties. 

The 
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the material fadi refpe^ing the quo animo^ the inUnlion, with whicb 
this adl was done, had been altogether omitted in the allegationit 
and in the evidence, exhibited on both fides. It was thought 
proper, therefore, that the conclufion of the caufe (houM be rc- 
fcinded, for the purpofe of adnuttiog fuch evidence on that f«df 
as could be produced from the officers of the Trufly^ examined under 
releafe. On a fubfequent day, an allegation was offered on the part 
of the Trujlyy pleading, that on the 6th Augujl 179S, fix dayi 
prior to the determination of the Governor and Council of SK 
Helena to fend the Odtn to England^ Captain Todd appointed ont 
of his officers to n6t as prize-mafter for the purpoie of bringing 
this veflel home, and had given inilrudions for the courfe (he 
was to fleer, and for putting her into the hands of the agents of 
the TruJly, The orders weie likewife annexed, as exhibits, with 
an affidavit, flating the circumilanccs under which this paper had 
not come to the knowledge of the parties before. In obje6bon to 
this allegation it was argued, that the caufe had been refdnded* 
only for the purpofe of examining witneffes, and tliat under that 
order, it was not competent for the captors to offer a new allegation. 
The Court obferved, that if the fad itfelf, (bould be deemed 
material, it was only a queflion of form. Whether it ihould be in- 
troduced under the preceding order, or by way of petition, ftating 
the circum fiances under which this evidence had lately come to the 
knowledge of the parties, and praying, that an allegation might 
be admitted. As to the nature of- the evidence now offered, the 
produdion of exhibits, after the conclufion of the caufe» was 1 
matter more favourably confidered in general pradice, than the 
produ^on of finefh parole evidence ; inafmnch as it was a defcrip* 
tion of proof that could not be fo eafily fsbncated, or ac* 
commodated to the particular fituationy and ffate in which the 

caufe was left. 

Owing 



The 
Odin. 



1803. 



^24, CASES DETERMINED IN THB 

Th« The former part of this allegation is given with a viev 

^' ' of eftabliihiDg a previous concert, leading to a co-ope- 
'^itoj?' ration. In the latter part of the allegation it b ftated, 
that 9 on the morning when the news arrived , Captab 
FeUtnves fent a meflage to Captain 7W, informing him 
that he was ready for fea, and would obey any orders 
that he (hould give. A cutter was fent out, but 
before the cutter could come up with the Odin^ a 
boat's crew from the Trufiy had got poflefllon of the 
prize, and refiifed to let the ofEcer of the cutter come 
on board. It appears certainly to have been the in- 
tention of the Governor, and of the Royal Admiral, 
to give all affiftance in their power. But fomething 
more is neceflary to be eftablifhed : It mufl be flievn, 
that fome afliftance was effedually given, and in con- 
jundion with the adual captor, the Trujiy. A& to 
any previous agreement, I have already 



Owing to the unfortunate accident by which Captain 
(«) Blown up in Tod {a) was loft in the Mediterranean^ a reafonable grouod 
r^r^^h^**"* was laid for fuppofing that the parties who had to manage 
MMirrMMamt the fuit» might not be fo immediately in poffeflion of all the 
Msfik zSoo. evidence that might be neceflary to fupport their claim« As the 

Court itfelf had dire6ted the caufe to be opened, for tk 
purpofe of doing fubftantial juftice, it was highly proper that 
any important information that could be given on the material 
pointy which had been equally overlooked by both parties, (honid 
be received. The orders were therefore admitted to be pleaded; 
They being proved^ together with the other evidence, under re- 
leafe, as to the quo animo, this proof was admitted to be fufficieot 
by the Counfel for the Admiralty : and the Court pronoonced the 
capture to be made by the boat of the Trm/lyp out of the har. 
bour of Si* Helena; and confequently the claim of the Admiralty 
was rejeded^ 

tha^ 
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that no fuch agreement is proved on the part of the ^be 

claimant in joint capture ; when the officers of the ;-— 

cutter came up, the crew of the Truftfs boat refufed ^©j^ 
to admit them ; as far therefore, as the intention of 
the Trujlj is material, there is not only no proof of 
agreement, but on the contrary, there is proof of a 
difinclination on the part of the Trujiy^ to admit the 
private (hip of war to a& in conjunction, and under 
afibciation with them. 

Then no effedtual affiftance having been fhewn, and 
the difinclination of the Trujiy having been proved, 
the whole cafe is reduced to the queftion of law, 
Whether in the cafe of a private Ihip of war, and a 
King's ihip lying in harbour, and fending out their 
boats to make a capture, the boat of the private ihip 
of war fo fent out, but not coming up at the time of 
capture, can found a title to (hare in the capture made 
by the boat of the King's (hip, on the mere principle 
of being injight ? I faiow of no cafe that would fuftain 
fuch a claim. The principle of con(lru£tive affiftance 
has been altogether thought to have been carried fome* 
what far; and the later inclination of Courts of Juftice 
has been, rather to reftrain than extend the rule. 
Between private (hips of war and King's (hips, the 
rule of law has always been held more Jiridly^ and 
it has not been the do£brine of the Admiralty to raife 
conftru£tive affiftance fo eafily between them, as be- 
tween King's (hips. If the competition had been be- 
tween two King's (hips, it would, in my opinion, be 
highly queftionable, whether a boat, fo fent out, could 
fupport a title to (hare, on the mere principle of being 
injight. 

There 
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The There is, I think, a very folid ground of diftinftion 

«. Ip^ between the claims of a boat, in the different cafes of 

^^^^* an adual and a conftruftive capture. Where a boat 
actually takes, the fhip to. which it belongs has done 
by means of this boat, all that it could have done bj 
the direfl: ufe of its own force. In the cafe of mere 
conftrudive capture, the conftrudion which is laid upon 
the fuppofed intimidation of the enemy, and the en- 
couragement of the friend, from ^Jhip of war being 
/een^ or within Jigbt of a capture, applies very weakly 
to the cafe of a boat — ^ an obje£t that attrads little 
notice upon the water, and whole character, even if 
difcemed by either of the other parties, may be totally 
unknown to both. — More unreafonable ftiU would 
this be upon a£tual captors, if the conJiru6live co- 
operation of fuch an objed would give an intereft 
to the entire jhip to which it belonged. Where ^jhif 
is in fight, fhe is conceived to co-operate in the pro- 
portion of her force : But what room is there for 
fuch a prefumption where fhe co-operates only by the 
force of her boat ? 

I am not in poifefTion of any cafe, in which a boat, 
without any adual afliftance, or previous concert, has 
been held, from being in fight only, to be entitled to 
fliare as a joint captor, even to the extent of the per- 
fons aflually compofing the boat's crew ; much lefs, 
to eftablifli a claim of joint capture for the whole 
ihip to which the boat belongs. I have not been able 
to find any precedent to that effedt ; nor has any been 
produced by the Counfel, in confequence of the 
enquiry which I direded to be made. Extremely 
different in principle is fuch a cafe, from the cafe cf 

two 
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two (hips, on the grounds which I have already The 
dated. ■ 

I am of opinion both on principle and authority, ^^ ' 
that where no antecedent agreement is proved to 
have taken place, a veffel lying in harbour can- 
not be entitled to fhare in a capture made out of 
the harbour, by the circumftance of her boat 
being merely injight. I have already expreifed my 
opinion that this was a capture made out of the harbour 
of St. Helena. I am, therefore, difpofed to rejed 
this allegation {a\ in the firft inftance, as one that 
cannot benefit the parties, if it is admitted to go to 
proof. It is a cafe, however, very proper tp be broughjc 
before the Court, and one in ^hich I think the parties 
may juftly be allowed their expences« 



(a) In the cafe of the Nancy ^ Knudfin(a\ this fame queftion MLof^t, 
was brought to the decifion of the Lords of Appeal, in an ift*^«c.i8o3. 
allegation offered on the part of the Royal Admirai% ftatiog 
nearly the fame fadls, as are fet forth in the preceding recital— 
but concluding with an averment of rather a ftronger caie, — that 
the boat's crew of the Royal Admiral came up very foon after the 
boat of theTVtf^j^, and were admitted on hoard the Nancy ^ and did 
actually render afliftance by navigating the (hip into port* auad 
bringing her to an anchor in the harbour of St. Helena $ and 
farther that the refpeAive (hips the Royal Admiral and the Trufy 
were lying at anchor at St. Helena^ and were within Jight andfeen by 
the officers and crew of the Nancy ^ at the time of the capture. — 
The Court of Appeal rejeBed the allegatioHf as not fufficient in law 
CO fupport the demand. 
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^artb. THE JULIANA, CxiisTfiMS Mafter. 



otoui tndc— .npHis was a cafe of a Danijh ihip» taken on a voyage 
JJ^J^J^^* ^ from Bourdeaun to Senegal. The fliip had gone 
wcoA twd from Hamburgh to Bmrdemx^ where the chief part 
4mi« of iIm of the former cargo had been deuvered, and a fuper- 
iMm^S!^ cargo had been ^aken on board, with the balk of the 
tS!^^ prefent cargo, under inftruOions to proceed to «« the 
Sm^, G9rm^ coaft and Senegal^^ and to obtain, if pof&ble, a re- 
turned cargo of gum. 

The Ihip had failed to Corunna^ and was from thence 

going, at the dme of the capture, to Senegal. 

• 

The part of the cargo put on board at Hamburgbf 
(-) ad Adm. ^^^s reftored under the authority of the Immanuel (a). 

The queftion that arofe in this cafe was. Whether 
Senegal wzs to be confidered as a colony, or fetde- 
ment of France^ in fuch a manner as to bring this 
cafe under the prinqple applied to the colonial trade of 
the enemy, by which, property taken in trade between 
the mother country and the colony, is held liable to 
confifcadon. On a former day it had been con- 
tended, that the trade of Senegal did not (land on ibe 
ordinary footing of the colonial trade ; that France had 
never exercifed an exclufive trade to Senegal, but that 
foreign merchants had been admitted to trade there, 
generally, in all articles, except gum ; that this veflel 
was going as a general trader only, with a diredion 

to 
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to get gum, if it could be obtained, but without any ^^ 

fuch abfolute injun&ions, as made a return of gum a — 

neceflary confequence of the prefent voyage. Some '^^ooi^ 
affidavits were then offered, ftatioginftances of American 
fliips that had traded to Senegal in 1783, 1787, and 
1788. 

On the other Jide^ the King^s Advocate rdied on 
the cafe of the Worcefter (a\ in which, an American W /^^^ 
Ihip taken, with a c^go of gum. on L voyage fwm " "^ '"^ 
Senegal to France^ was condemned — the claimant 
having failed to comply with the order of the Court, 
diat had been made upon him, ^^ to ihew that it was 
a trade ordinarily open to foreigners, and not arifing 
out of the ftate of war.'' 

The Court declined to conclude this cafe, and thefe 
claimants, by the inability of the former parties, to 
produce fuch proof ; and gave leave to the claimants, 
and alfo to the captors, to produce information, as to 
the ftate of the trade of Senegal prior to the war. 

On this day, the opinions of certain French lawyers 

were introduced on the part of the captors. 

% 

For the caftors^ the Kin^s Advocate and Swabey. •— 
The i{ueftioQ m this cafe is. Whether the claimant, can 
maintain his right to carry on this commerce, as a 
neutral trade? Certificates (bi) have been exhibited. 



f I ■^^^■^i^t^— fffg . ^ ^ fcfW P^?^?' 



{b) Of Mr. Moiiimafewrf Dirsaor of the Situgal Compaoy at 
the Ifland f^f G&rgt, fron 1789 to 1792; and of Mr. Pfilaar, 
Diredor of the Scmgal Company, horn ,vfii to 1790. 

VOL. IV* » ftatingi 
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Tht ftatmg, that fordgiiers were allowed to ii^ their 
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cargoes at Senegal^ without prejudice to the Senegtl 
'^^^^^ Company ; and that, during the war, neiitrd 
fhips have been permitted . to export gam(tf)) IM 
whether this has taken place, as a rdaxafinn, arifii^ 
out of the preflure of war, or as the ordinary couife 
of their trade, is not explicitly dated. The refolt 
that is to be eattriifled from the jninted ordmanoes of 
France^ is to this effed : ^^ By a decree, ift Jatmari 
1784. — The peculiar privileges and numopoly of the 
WVjde Ap- gum trade were granted to a pardcular Company (*X 

doiominated the Guinea Company. At this period) 
it cannot be fuggefted, that foreigners were paipitted 
to engage in the gum trade. Even as to eiier truk^ 
it is rather to be colleflcd, that all trade to Senepd 
was confined to the (hips of French fubje^, and that 
the fetdement of Senegal flood, in all refpeds, (m a 
fimilar • footing ^ith that of Goree^ which is es- 
prefsly termed " the colony of GoreeJ* 

The next ordinance which applied to this trade, 
was that of 23d January 1791, whoi, under tbe 
prevalence of the new dodrine of Equality, the 
monopoly of the former Company was deftroyed, and 
the gum trade was declared '^ to be laid open to tM , 
the French." If the benefit of this decree could 
be fuppofed to have extended to foreigners, as well as 
to French fubje&s, there could have been no need of 



{a) Certificate of Mr. Maree^ dating, that previous to tbe lift 
war, and during his refidence at Senegal and GoreCf from tbe yei 
1782 until 17989 neutral (hips have beea peoaitted to iell their 
cargoes at Senegal^ and alf^ to export g|ii9» and other prodvce of 
the couQtrj, to neutral ports. . ^. .. ^ 
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any frefh ordinance in their favour. The fubfequent The 
introdudion of fuch an order, fhews clearly, that the ^*"^'^''^- 



former extention of 179 1 was ftill reftnuned to French ''^^g*^*' 
fvbjeHs only^ and did not embrace the (hips of foreign 
merchants. The fubfequent decrees pafled in the fol« 
lowing order: — On the a6th of March 1793, it was 
declared expedient to admit foreigners to l;he colonies 
of the Weji Indies^ to trade in certain proportions, 
and under certain limitations, allowing them to export 
produce in return for articles of provifions ; and this 
relaxation was exprefsly introduced for the relief (^2) of ('0 y»<J« a? 
the iflands of the WeJi Indies. But it feems that this 
ordinance did not include the colony or fettlement of 
Senegal; for on the 29th of March 1793? three 
days after the paifing of the former edi£l, another 
ordinance iflued, allowing (hips of the United States of 
America^ and of other neutral countries (b\ " to trade W J*^* ^p- 
to Senegal for gum^ provided they were fitted out in 
French ports and for French merchants y and under a 
recognizance to return to a French portJ** Before this 
decree, foreign (hips could not trade at all in gum ; 
and under this decree they were not admitted, except 
mider an aflurance, that the property engaged in that 
trade, belonged to fubjefts of France. 

What is the aflertion in the prefent claim ? — " that 
the cargOy going in this courfe of trade from a port 
of France to Senegal^ is neverthelefs the property 
of the neutral claimant. On this point, it might be 
fufficient to contend, that it is not competent for 
the neutral merchant to avow, that he is violating the 
law of France^ which requires all fuch trade to be 
carried on for the account of French merchants onfyy 
and therefore that this cargo is to be taken as the 

z 2 properly 
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jo^KA. P^«^ ^ *« enemy. 6ut tf theiaa wa^ ctlw^ 

; — — wife — if und<er the pt-effure of the war it irtCB fomd 

"^^r^* neceflary to extend (urther this relaxfltkm^ and «i 
allow, for the relfef of die Senigal tittde, that nimtfal 
merchants imgbf trade thither on tfadr own Mcouit, 
fuch a permif&on will not ^vail in the-Coftrts of die 
other Belligerent : Neither will it be poffible to i£f- 
tinguifh this trade, fo iallowed, from ortiar titodi^ 
which neutral merchants have been, by the Ootenh 
ment of France^ permitted to exercife to die odM 
colonies of France; but which has, neverthelefe, bMi 
deemed illegal in the Courts of this Country. 

On this evidence, it is to be inferred, that Semfd 
flood on the fame footing as the other colotoes of 
France ; this tbnclufion is ftill farther confirmed by die 
decree which has pafled fmce the termination of hof^ 
tilities, by which it is declared, (25th Frimairf^ toA 
(m) Vide Ajw year, 1 5th December 1801), (a) " that French fhipsonly 
^" "' fhall be allowed to trade in all parts of the Fmuh 

Colony of Senegal^* refloring thereby this particobr 
branch of their colonial commerce, to the fhte of 
their other colonies. — So (lands the maitter of hSt^ as 
far as it can be tried by the exprefs regulations of the 
public edids of France. But we have brought in the 
opinion of French lawyers on this fubje£l, who, un- 
fortunately for us, are the fame perfons to whom die 
claimant had applied before, and whofe opinion appean 
to be drawn up under a very flrong bias m favour of 
the claimant's cafe. 

As far as that opinion can be faid to give a juft re- 
prefentation of the law of France^ it ftates the decrees 
before noticed. It admits the prohibition, but feems 
to refl much on this dromiftance -^that fliere was m 

penahj 
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penalty annexed to it, and that property employed in The 
contravention to that ordinance, would not have been 



fiibjea to confifcation. This will not aflFea the quef- ^^ij^//' 
tion of legality^ on which alone we are at prefent 
concerned. — On other topics, introduced into that 
opinion, it will not perhaps be neceflary to advert ; 
it may be enough to fay generally, that the train of 
argument indulged in that opinion is either foreign 
to the queftion propofed, or exceeds the proper bounds 
of an opinion, and afiumes the province of the 
Court. 

From what has already been dated, it will fuf- 
ficiently appear, that foreigners were not originally 
admitted, in any degree, to the gum trade of Senegal : 
that when they were admitted in 1793, it was only 
under partial reftridions, which are in direft oppofition 
to the prefent claim ; and that, if any farther relaxa^- 
tions have been, in point of fad, extended to neutral 
merchants, they are only fuch as have arifen out of 
the prefTure of the war, and will not have the effed 
of eftablifliing the legality of fuch a trade. 

On the other Jide^ Laurence and Sewell. — The quef- 
tion of property in this cafe is to be confidered as 
totally clofed : On the former hearing it was argued 
againft us on this point, that the French never fuffered 
any foreign fhips to go to Senegal. Certificates have 
been produced from Mr. Blanchard (a) and from other 

gentlemen. 



{a) The certificate of Mr. BiancharJf Governor of Senega! from 
1787 to iltox, ftated, <« That from the firft year of the Republic, 
1793, drcumftaocet did oUige him to depart from the decrees of 

z 3 the 
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The gentlemen, dating what the courfe of trade at Semgd 
juLiAMA. jjj^j been. The only queftion that now remains to be 
^^L^V^* agitated is, whether the trade to Senegal was fo exda- 
fiveiy held by France for her own fubjefls, as to make 
it illegal for neutral merchants to trade thither in time 
of wan The decrees, to which the captors have 
adverted, were before noticed ; but the Court thought, 
that it was left equivocal whether the monopoly 
might not be fuch as is held by our Eaji India Com- 
pany, a monopoly againfl: fubje£ls only, but not ex- 
cluding foreigners from reforting thither for the pu^ 
pofe of general trade. It now appears, on the 
authority of French lawyers, whofe (^miions have 
. been bi*ought in by the captor, that this was the cafe : 
That the reflridion was confined to gum alone, and 
that ftrangers were allowed to trade to the ifland of 
Senegal in every article but gum. 

The voyage in this inftance began at Hamburgh^ and 
was deftined to Corunna and Senegal^ with orders to 
the fupercargo '^ to touch at Senegal^ and if you find 
that you can trade to advantage, to get gum, ivory, 
wood, &c." defcribing it evidently as a trading voyage, 
which might not have taken a fingle article ftm 
Senegal^ but might have been dire£lly generally to the 



the 26th and 29th of March I795> which ezchided from Seaq^l 
all neutral (hips not fitted out from a Fre$ub port : That at long 
at the war continued they were admitted to trade at the iilaod of 
St, Louis only, without being allowed to come up the riTer : Tint 
this meafure was approved by the Minifter of the Marine, fioce 
it was indifpenfibly necefiary for the Tidualling the cdony of 
Senegal f where the mailers of neutral (hips entered into an agree- 
meat to wsikt their return to forae ncntral port«" 

adjacent 
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adjacent coafl, where, as it is explained in the certifi- 
cate of Mr. Blancbard^ foreigners might come and 
carry on their traffic. Even as to the particular article 
of gum, it does not appear that the Company might 
not have difpofed of it to foreigners, as our Eaji India 
Company difpofe of opium and other articles in the 
ports of India. The exclufive privilege of the Company* 
which was granted to them «in lieu of the flave trade^ 
was to trade up . the river Senegaly where there is a 
fadory eftablifhed ; but it does not appear that they 
ever attempted to engrofs the whole trade in thofe 
parts or that there ever was a time, when foreign 
veflels might not refort to that market for the purpofes 
of general trade. It is dated by mailers of different 
countries, and particularly Mr. M^Iver (a), the mafter 
of an Englijh (hip, that he put in there in the year 
1789, and faw merchant (hips of different nations, 
Danes and Americans j from which he concluded that 
be might have been permitted to trade there j though it 
did not appear that he had occafion to make the expe- 
riment. 
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(a) The affidavit of Mr. M'lver ftated, " that he performed 
a Toyage from London to the coaft in 1789 ; that he put into the 
French fettlement of Goree for refreihments, and found there a 
Dmni/b vefiel and two or three jitaenean veflels, trading with the 
French inhabitants of that fettlement ; that he is perfuaded he 
might have been permitted to trade there in like manner ; that he 
always underftood that the French fettlements of Senegal trnd Gor'ee 
have ever been free and open ports to all nations ; that foreigners 
have never at any time been excluded thereform ; that the French 
have efiabliftied no other monopoly at Senegal than mefely an ez^ 
duiive right to trade with the natives up the river at Senega/) bu^ 
that the fettlement of ^M/^j/itfelf has ever been perfe^y'ftee and 
open to all nations for the purpofes of trade." 

24 JUDOMENT. 
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^'xfe?* dilf JF. S^«ff. — This cafe has twice cotoe befioie 
the Coart, for the purpofe of affording informatioii 
M to the nature of this trade, which muft» I thinkt 
be tonfidered as a trade from a French port to Semgal^ 
BOtwithftanding that part of the inftrudions to the 
fiipercargo, which held out a permiifion to go to Other 
parts of the coaft. All the clearances are made out 
fir Semgaij and the fupercargo fays in his evidenoo 
^ that he was to difpofe of his cargo at Senegal" 

The queftion to which the cafe feemed to be reduced 

was^ whether Senegal was to be confidered on die foot* 

iiig of the fettlements of France in the Old Woiid? 

And on this point it was necefikry that informadoii 

fliould be obtained ; that the Court might fee how £lr 

the principle which has been applied to the colofiU 

fettlements of the We/i Indies^ both in thk Court and 

in the Superior Court, would jufUy attach oH thil 

trade. 

It now appears, that fince the peace there has paf* 

(«) videAp. f^ s^ ordinance of abfoluie exclufton (a) againft all 

P*^ foreign fhips, and that the monopoly of the whole trade 

to Senegal^ has been eftablifhed in favour of French 
(hips, as ftridly as in the trade with the fettlementft 
of the New World. This circumftaiice, though n6t 
concluHve, as to what was the (late of that fettletneilt 
ffefire the war, does in feme meafure, fumi(h a pre- 
fumption, at leaft, that the later regulation is but a 
recurrence to the former fyftem^ There was^ how<» 
ever, fothe toom to doubt, whether the tr&de was to 
be confidered as of the nature of bur trade to txirBtfi 
India poffeflions, which admits aU fore^ers and ex* 
eludes only Britijh fubje£te not entitled to the privil^es 

of 
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ofibtBrifiJb compaiiyy or whether it ftood oa the clofer tu 
frftem of monopoly, applied to European colooie& in ^^"^'^^' 



the Wefi Indksy in which all foretgnert are generaUy ^S^f^ 
ioterdided. Under this doubt the Court expreflfed a 
wifli that information might be obtained from Frtf^ 
hwyersy as to what was the precife fbite of the trade* 

The captors here complied with that direftion of 
the Cpurt, and have very candidly exhitnted an 
opinion obtained by them, of which it will not be 
too much to fay, that it contains fome very eztr^ 
vagant and inflamed reafonings, hardly reconcHe- 
id>le with the nature qf the fiin&ions, which a lawyer 
has to perform, even as an Advocate in the caiife^ 
much lefs with the more dignified office of certifying 
to foreign jurifdidions what is the precife law of ttie 
country on any pardcuiar fubjed (a). The only que& 
tion that I wUhed to have anfwered was, ^< Whether 
it was by law permitted to foreigners, before the war, to 
trade to Senegal ;'' The anfwer to this fimple queftion 
contains many iheets, in which it is only thrown in uh 
ddentalfyy and in the way of ai^ument, that it is afit^ 
eonnuy ^ that ftrangers might be permitted to trade 
there.'' The reft is entirely foreign to the purpofe ; 
and though very candidly produced by the captors, it 
appears to have been written in a fpirit not vary juft to» 
wsuxls thenu The whole fubflance of tins c^mioii is 
confumed in ledhires upon other points to the Sritf/k 
Court of Admiralty, which thefe gentlemen had nei- 
ther anv riirht nor anv occafion to adminifler. 



(«) An opiAioA giwm 2(th FfSidet^ i<»h ]rtar, uadcr dit 
fignaturctof * PtaiaMON. 

PA8T0IIET» 

Bellaet, 

BOVMST. 

AU 
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, '^^ All the evidence produced by the claimants confifts 

of certificates of fome perfons, and thofe not on oath. 



i*^" 



xtoh ftating, " that foreign veflels were allowed to go 
there ;" but whether legally if at all, and if l^lly 
whether by fpecial permiflioh, or under the general 
fyftem of the law applied to that colony, I am not 
informed. If the matter had refted here, I fliould 
have thought myfelf juftified in condemning, for 
defisiult of that information which had been required. 
Sorely the opinion given exhibits a very flrange pic- 
ture of the ftate of jurifprudence in the country from 
which it comes. Suppofe a finular queftion had been 
propofed to Counfel of any defcrq)don in this Coun- 
try, for the information of the French Court of Ad- 
miralty -— would it have been thought neceflary or 
decent to introduce fuch a train of paffionate expref- 
fions, and fuch a long chain of reafoning as is here 
contained ? On which, I cannot but obfenre, that 
it is totally incoirefl in principle, and not in the 
flighteft degree applicable to the queftion propofed. 
On this view of the cafe, I fhpuld have thought myfelf 
juftified in condemning. At the fame time when I fee 
this introduced by the captors themfelves, ^^ ibat it is 
well known that foreigners were not excluded," I will 
not fliut out further information, if any can be ob- 
tained, in the form of a fhort and plain anfwer to a 
plain queftion of fa£t 

On a fubfequent day the opinion which had been 
obtained from French lawyers by the Claimant was 
brought in and read. 



King's 
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Kin^s Advocate. — This is an opinion (a) from The 
two ot the fame gentlemen, whofe opinion ^was in- 



^T 



On the other fide^ Laurence. — By this opinion the 
law feems to be afcertained to ftahd on the footing 
that was before intimated, fimilar to the ftate of our 



(tf) An opinion given 20th Ventofcf nth year, ( ) under 
the fignature« of Si mbon» 

PlRIGNOa^ 

Bbll4|lt« 



Eajl 



troduced before ; the purport of it is, " that at ^1 '^Jj^i*' 
times foreign vefiels might refort to Senegal^ and trade 
there, except in the article of gum, and that the re- 
laxation of the monopoly granted to the Guiana Com- 
pany (1791), necefTarily led to the communication 
of the gum trade to all foreigners." But how is that 
confident with the ordinance, 29th March 1793, 
which exprefsly admits to an equal trade with French 
jhips, only fuch foreign (hips as were fitted out in 
French ports, for the account of French fubjeds, and 
under a ftipulaticm to return to French pons. Even 
thefe gentlemen ftate, " thatfince March 1 793, there 
can have beai no doubt that the liberty extended 
to the gum trade.** All that they ftate, however, is 
that foreign veflels might go to Senegal. But in this 
cafe, and in the Vrouw Cornelia^ which will immediately 
follow, the fitting out had been in a port of France^ 
and in fuch cafes it feems to have been indifpenfibly 
required that the property ihould belong to French 
fubjeds. 
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"Hie Eqft India trade ; becaufe if a trade is generally alfew- 
„ "^ ed ta diofe parts, wirii tke exception of a mooopolj 
^^^^ in eertam articles^ as in the £i^, of faltpetre or optnn, 
the drcumftaiice of having on board that excepted 
article, dthor by fmuggling or otherwife, will not 
bring the cafe within the principle apfdied to the co- 
l[»ua) trade of die Weft Indies^ which ftands on a 
general exclofion. This diflFerence y^s dated by the 
QqwH oa a former day, and now the hdi appears to 
be agreeably to that diJHtin£tion, that foreigners were at 
all times allowed to trade to Senegal and Qoree wMi 
the French faftory, but they were not allowed to go 
up the river to trade with the natives. The gum trade 
was confined to the Company, whofe agents wi^ not 
allowed to fell to foreigners ; but if tbey tran^reflU 
diehr powers, and actually did fell, foreigners were 
not expofed to any penalty for taking it on board ; 
though previous to the ordinance of March ly^^y 
H amid not be imparted by them into jPr^m^. •— In this 
tiew the edi£l of 1 793 may be deemed an extenfioa . 
of the former law — and aUb, inafmuch as it allowed 
fordgners to go up the river, and purchafe for Aen^ 
felves. No obje£Uon lies, therefore, againft the ac* 
curacy of the opinion on this head, that can in any 
manner affed: the credit of the informarion that has 
been obtained. But what is the general queftion ? 
It is this. Whether fordgners might go to Senegal 
for the general purpofes of trade ? If fo, even in the 
Weft India fettlements, the ad of fmuggling on boards 
certain articles, on which the reftridioR is ftill (^ept 
up by the Parent State, will not conftitute a cafe to 
which the illegality derived from the general colonial 
principle can be applied } as in feveral inftances be- 
fore 
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fore the Court off Afipeal, it has been held, refpe6:- The 

ing the fmuggling inteipofition of foreign merohants, ^^"^"^ 

in the Spani/h fettlementd, m violsttion of die edids ^JH^ 
of Spain. 



Judgment. 
Sir tV. Scott. — I have now to determine, whether 
the legality of the trade in which this Ihip was en* 
gagied, is affeded by any thing in the laws of France 
refpe&ing Senegal? As to the New World, the 
fyftem of all European countries is fo much the fame^ 
as to afford a reafonable prefumption, that the trade 
to the colonies in the Weft Indies^ is exdufively con- 
fined to the fubjeds of the parent (kite, unlefs the 
contrary is fhewn. Certainly the prefumption is not 
fo flrong with refped to the fettlements of the Eq/i ; 
fince the trade to thofe countries has been eftablifhed 
on a different principle, by which foreigners are per-^ 
miited to trade in thofe parts. The Court was an- 
xious, therefore, to kam what the fyftem of France 
had actually been, with refpe& to the trade of Sene- 
gal. It has not obtained that information without 
confiderable difficulty. The refult of this enquuy 
now is, *' that the general trade to Senegal was at all 
times open to foreign merchants ; that the monopoly 
of gum, which had been eftablifhed in favour of a 
particular Company, was abolifhed previous to the 
war; and that the edi& of March 1793, applied 
only to empower foreign veffels to import gum into 
the ports of France on certain conditions, and to in- 
fure a difcharge in the ports of the Republic.'' 

The 
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nt Where a feizure is hwfully made, the captor <xt^ 
HtNaicA. in jufttqe to be entitled to ISb ittdemnification ; and 
though it is commonly faid that "freight is a tien on 
the cargo, it does not neceflarily follow that it b to 
fuperfede all other charges, and to enjoy an undiftuAed 
priority of payment in all cafes. In maritime law, the 
prior liens are fometimes poftponed to later obliga- 
tbns — as in bottomry ; from which this at leaft may 
be inferred, that the mere habit of confidering freight 
as a lien already attaching on the cargo, at the dme 
of capture, does not by any means difpofe of this 
qodftion. If fubfequent confiderations, arifing firom 
die- neceffary inter efts of the property (as in the cafe 
ef bottomry) advance a later bond, to^take precedence 
di bonds of prior date, why may not the lien of 
freight give place to fuch expences as are incurred, 
for the prefervadon of the cargo, and for the aecef- 
iary -proceedings of die captor, under a juftifiable 
fieizure? 

In feveral inftances the Court does appear to 
have poftponed the charge of freight to that of 
captors expences. In the Minerva^ 50th July 1801, 
frxnn a port of France to Embden^ with fait j in die 
Tier Oefuftersy from Riga to Dorty loth June iSoaj 
the Weibedigfibeidy from Oftend to Amfterdam^ m 
whfth, dioug^ the whole expences of the captors 
were not ^bwed, owing to fome mtfcondud, the 
expence of taking die depofitibns was admitted in 
preference to freight. On thefe confideradons, ft 
appears 'but reafonable, that, i;trhere captors have done 
no more than their duty, in bringing die caigo 
to adju<fication, -diey ftall i)e endtled to their ex- 
pences for fen&g in, warefaotlfing, and the neciC- 

Iary 
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fary proceedings in the caufe ; and this equitable rule Th« 

does feem to have been confirmed in praftice, by the Henmca. 

inftances which have been ftated. In the prefent cafe, """i^T^thp 

the voyage was from k belligerent port to the port of '^^2' 

London ; affording from that circumftance a pfefump- 

tion on each term of the voyage, that the cargo was 

liable to condemnation, either as the property of the 

enemy Spaniard, or as the property of the Briiijb 

conlignee, engaged in illegal trade with the enemy. 

There was alfo an additional fufpicion arifing from a 

falfe deftination to Hamburgh. Under thefe circum- 

ftances, the captors have done no more than their 

duty, and are juftly entitled to their indemnification, 

for the neceffary expences incurred in bringing this 

cafe to adjudication. 

On the other fide, Laurence. — ^The law pf bottomry, 
to which reference has been made, bears no analogy 
to the prefent queftion. In bottomry the rule of 
fuperceflion depends entirely on this principle, that, 
the whole property being fallen into danger, what is 
advanced for its* prefervation is not more employed 
for the prefervation of the capital, than of the liens 
before attaching on it ; and for this reafon priority is 
given to later bonds — but no fuch reafoning will apply 
to a cafe of this defcription. Freight is generally taken 
to be earned on the delivery of the cargo, or on 
capture, which flands in the place of delivery. If 
there is no mifcondufk on the part of the (hip, it is a 
charge attaching at that time, which is not to be de- 
feated by fubfeguent difficulties, or by expences, which 
the captor may incur in proceeding againft the cargo. 
The (hip can receive no benefit from thefe proceed- 

voL, IV. A A ings. 
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Th« ings, and therefore no argument can be derired froni 
HlMRiciu ^^^ order, which is allowed to prevail in cafes of 

1803. As to other cafes which have been cited, it cannot be 

denied but that the Court may occafionally be induced 
to modify the general rule. In fome cafes, undoubtedly, 
where the fhip herfelf is not fo free from fufpicion, 
or imputation of improper conduct, as to obtain re- 
ftitution, without fome relaxation of the ordinary 
rules of the Court, it may not be unjuft to modify 
the decree of freight, in fuch a manner as, it is laidi 
has been done in the cafes cited. In fome of thofe 
cafes the voyage was between ports of allied enemiesi 
in which the demand for freight does not (land on the 
fame ground : In one there was a fufpicion of a ialie 
defUnation ; and in another the mafter had obtained 
eafy juftice, in not being called upon to purge him* 
felf from the fufpicion of going to a blockaded port. 
In all thefe cafes there were fome circumflances which 
made the reftitution of the fliip, without further proof, 
rather a meafure of lenity and relaxation, and there- 
fore the Court might exercife a greater latitude of de- 
termination in modifying the payment of freight. As 
to the prefent cafe, there is nothing in the conduft 
of the voyage to produce any unfavourable difUnfiicm 
againft this demand. The voyage was from a port 
of Spain to London y and the falfe papers, which de- 
fcribed a voyage to Hambuxghy were only thofe that 
were necefTary to be taken, in confequence of the 
prevailing rule, of not clearing out a veflel for an 
enemy's port. 

The 
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The Court expreffed itfelf difpofed to hold the rule V^ 

laid down in the Bremen Flugge to be the proper rule ; Hcnkica. 

but as the matter had been again argued, it direded ^ ^,, 

the cafes cited to be looked into, and referved the ^^^ 

judgment for Luther deliberation. 

> 

On afuhfequent day. — ^Judgment. 

Sir W. Scott. — I have confidered the cafes which I 
direded to be looked up, and I fee no reafon to alter 
the opinion which I before expreffed, that freight is^ 
in all ordinary cafes, a lien which is to take place oi 
all others. The captor takes cum onere: It is the 
allowed privilege of neutral trade to carry the pro- 
perty of the enemy, fubjeft to its capture, and to the 
temporary detention of his veffel ; and if the party 
does not prevaricate, or conduft himfelf in any refped: 
with ill-faith > he is entitled to his freight. This is 
the rule which I am difpofed to apply in all cafes of 
neutral ftiips carrying on their ordinary commerce. 
It is the general rule, which may neverthelefs be 
liable to be altered by circumflances : There is one 
clafs of cafes to which I think it ought not to be ap« 
pb'ed — I mean the cafe of fhips carrying on a trade 
between ports of allied enemies — a trade which may 
be faid to arife in a great meafure out of the circum« 
ftances of the war, though not altogether ; I fay not 
altogether, becaufe fuch a trad^ exifls in a limited 
degree in times of peace. 

In fuch a courfe of trade, although the Court ha$ 
not altogether refufed freight to the neutral (hip, yet 
it may not think it unreafonable that the captor (hould, 
in preference, be entided to his expences, inafmuch 
as the nature of fuch a trade cannot but very much in- 
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£uence the judgment which he mud unavoidably form 
of his duty to bring in the cargo for adjudication. 
In the prefent cafe, the voyage is not between the 
ports of allied enemies, but between the ports of two 
Belligerents^ from Valencia to London; That con* 
ftitutes, I think, a fort of middle cafe, with refpeS 
to the obligation by which the captor might conceive 
himfelf bound to bring the cargo to adjudicatbn. 
There might be a prefumption undoubtedly that the 
property belonged to the enemy exporter: Bui 
there is a foundation alfo for prefuming that it might 
belong to the confignee, and that it would not have 
been fent on a deftination to this country, but under 
the protection of a licence. 

It is therefore a cafe of a mixed nature, to which 
I fliall apply a fort of a middle judgment. I will 
allow the captor his law expences, and dired the other 
expences to be poftponed to the payment of frdght* 



Mav lift, 

x8o;. 



THE MARIA, Jortz Matter, and VROW 

JOHANNA. 



The refpoBfibi. 
lity of capton 
under a com- 
miffioQ of un- 
liveiy, doe% 
xux. txcendto 
forcible robbery 
of /oodk, pio- 
l»erly depofited 
in waieiioul'es. 



rpHis was a queftiorf refpefting the refponfibility of 
the captors to account for cenain goods, which 
Jiad been reftored by a decree of the Court ; but 
which had been ftolen from the warehoufes, where 
they were depofited under the joint locks of the offi- 
jcers of the cuftoms, and the agents of the captor. 
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On the part of the claimant, it was prayed, that The 

the captors might be decreed to make reftitutioii in and vV^w 

value. Johanna. 



For the capfors^ the King*s Advocate. — The prefent 
queftion is a queftion on principle merely, as the ma* 
terial fads of the cafe are admitted on both fides. It 
is not difputed that the original feizure was juflifiabley 
and that the warehoufes were properly chofen, of fuf- 
ficient ftrength, and kept with due diligence, on the 
part of the captor and the other perfons who were 
entrufted with the cuftody. The accident has hap- 
pened by robbery^ for which the captors, as bmajidei 
poffeffors, are not anfwerable ; they being to be con- 
fidered as truflees, and as fuch exonerated from any 
lofs which may have happened, without fault or want 
of care on their part. 

[The Court afked. Whether there was any rule of 
trade refpefting the refponfibility of warehoufe-keepers. 
The Regiftrar, after conftilting Mr. Winthrop^ faid, 
that in London warehoufe-keepers were refponfible for 
robbery, and paid tjie lofs,] 

The King*s Advocate. — Although that may be the 
common rule, it will not apply to a cafe like the 
prefent, where the captor derives no profit from let- 
ting his warehoufes, and is but a joint truflce, hold- 
ing only a joint key, with the public ofHcer of thq 
cufloms. 

AA 3 e% 
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The On the otbirjide^ Laurence. ^^ The charader of h(nut 

■nd Vfttw fi^'^ pofleflbr will not alone exonerate the captor from 
jouAwwA. jjjjg demand. Common carriers, and warehoufe- 
>f*y lift, keepers, are not lefs bonafidei pofleflfors than captors, 
and yet they are not exempt from the refponiibility 
of making compenfation for any lofs that may hap« 
pen whilft the goods are under their cuftody. This 
18 the ordinary rule of bailment in every fyftem of 
law; and there is nothing in the Prize Ad, that 
m^kes any alteration, to put foreigners on a worfe 
footing than that on which people ordinarily ftaDd, 
whofe goods are taken into the pofleilion of other 
perfons. If the warehoufe-keeper would be refpon- 
fible, the captor, having taken the key from the ware« 
houfe-keeper, takes alfo on himfelf the refponiibility 
to make reftitution. 

In every cafe on the law of bailment due diligence 
' is required : But what is due diligence ? or what is 
the effed of that plea ? Againft a vis major ^ or the 
rapine of a public enemy, it may be a fufficient juflifi* 
^ cation. But in all countries, where a public police 

is eftabliflied, it is prefumed that the public force will 
be fufficient to prevent private depredation, and there- 
ibre the fame plea is not admitted againft loflfes of that 
defcription. In this cafe, the captors have ftill lefs 
ground of defence^ fince it feems that the firft ads of 
plunder were committed by the porters who were em- 
ployed by them, and are to be confidered as their 
agents. They are therefore, on every principle of law, 
refponfible for their ads. 

The Court exprefled itfelf mofl: anxious^ that all 
complaixtts of this kind fliould be prevented; and 

direOed 
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direfted the Regiftrar to fearch for precedents, if there The 

were any, in which a iimilar demand had been brought and vm^w 

before the Court, ^""^"'^^ 



On afuhfequeni day. — - Judgment. 

Sir W. Scott. — Thefe two cafes came before the 
Court on a former day, on a queftion of fufficient 
importance to induce the Court to paufe for delibera- 
tion on the judgment which it ihould pronounce. 
The point is, how far a captor is refponfible for lols 
alleged to be fuftained under a commiflion of unlivery, 
which had been direded to him by the decree of the 
Court ? 

There has been fome attempt to charge the captor 
with negligent keeping, but I think that charge is not 
fubftantiated. If it had been made out, there can be 
no doubt but that he would be anfwerable to the 
utmof): ; for though the original feizure might be 
juftiBable, yet the captor holds but an imperfed right ; 
the property may turn out to belong to others, and 
if the captor puts it into an improper place, or keeps 
it with too little attention, he muft be liable to the 
confequences, if the goods are not kept with the fame 
caution with which a prudent perfon would keep his 
own property. But there is no ground for any im« 
putation of perfonal negligence in this cafe, becaufe 
it appears that the lofs happened by burglary, the 
warehoufe having been broken open, and the goods 
ftolen. 

This cafe has been affimilated in argument to the 
cafe of a common carrier, or inn-keeper, againft 
whom the common law of this country does raife the 
prefi^mption of an ajfumpftt for fafe cuftody. But it 
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The IS to be remembered, that they receive a reward for 
and vrow their undertaking, and provide this cuftody only for 
Johanna. ^ valuable confidcration. Even the principle, as ap^ 
-*^^»»^ plied to them^ is, I conceive, of the peculiar policy of 
our law. It is confined to perfons of a particular de- 
fcription, and is not to be extended, as being the 
general laW of bailment, to perfons who receive no 
confidcration for their care, and are only to be re- 
quired to fumifh fuch care, and due diligence, as they 
would apply to their own property. 

The goods were taken jure belli : The captor had 
a right to bring them in, and if any accident had 
happened in fo doing, he would have been excufable, 
except for want of due care on the part of himfelf or 
his agents. When the goods were brought in, they 
were placed under the cuftody of the law. It became 
neceflary to take them out of the fhip, and the captor 
obtained a commifEon of unlivery from the Court ; 
they were put into warehoufes, and nothing has been 
advanced to fhew that thefe warehoufes were not 
proper places, and fuffciently fecure. The queftion 
comes forward therefore on the general principle, and 
on this point, I am difpofed to think, that the captor 
is not refponfible for a lofs happening to goods whilll 
they were under the cuftody of the law. 

But it is faid, " that fuch a rule will operate hardlj 
againft the foreign claimant, and that it is not reafon- 
able to addrefs to a fubjeft of another country, a jufti- 
fication arifing out of the infufEciency of our own 
- police.'* ** When you take his property, it is faid, 
you are bound to anfwer for fecure keeping. How- 
ever reafonably you might alledge this excufe of roh* 
bery to pQi:fons living under the protection of the fame 
' law,* 
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)aw, foreigners have nothing to do with the defe£ls The 
of our law, or the execution of it/* In my opinion and v«alr 
this mode of reafoning is a little too rigorous upon JonANWA> 
all captors, and indeed upon all countries. In all at^v^ 
countries, under whatever fyftem of police, thieves 
break through andJleaL \t is the univerfal conditioa 
s^cribed to things in this world in every part of it, and 
not peculiar to any one coimtry^ much lefs to our 
own* All nations (land in this refped on a commoa 
footing ; the fame thing might happen at Gluckjiadt^ 
to Englijh goods carried in as prize and deposited 
tlier^, and in fuch ^ cafe, I apprehend, the Courts of 
Denmark would and ought to exonerate the Danijh 
captor. In reciprocal and general juftice, that which 
may happen in any country under any fyftem of po- 
lice, is that fix>,m which innocent captors of 4II coun* 
tries ought to be protected. Veniam petimufque dam^fi 
que vicijjim is the rule for fuch contingencies* 

If the captor has ufed due diligence, he is exo- 
nerated ; it is neceflary to fbew negligence on his par^ 
in order to fix a refponfibility upon him. 

Captor difmiiTed* 
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^t^ THE EVERT, Everts Matter. 

^^"^gjj^i^ HThis ^we a cafe of a cargo of hemp going from 
ai to thtmuitef Lubsc to Amfterdam, and claimed for merchants 
thMdNMnia*. of LtAec, In the bills of lading it was defcribed as 
^g~^^" Paft hemp. On that point a doubt arofe as to the 
fcowuadwtftood particular charader of Pafs hemp, a term not re- 

wkIi rwpMl to r» ,^v t • /% • 

£«i»r uid thtt membered to have occurred before. On this queftioQ 
^^ ***^ a reference was direfked to he made to official perfons 

in His Majefly's dock-yard. 



On the part of the captors^ the Kin^s Advocate 
contended ''^Thzt hemp was to be coniidered as con- 
traband) unlefs exempted under the relaxation which 
had been allowed in favour of nations exporting their 
own produce* That hemp could not be the produce 
of Lubec ; and was therefore to be coniidered under 
its general character of contraband, and as fuch was 
fubjed to condemnation. 

On the other ^de^ Laurence. — The rule is not to be 
applied Jlridlly to Lubec and the Ham Towns^ which 
are fcarcely producing countries. The equity of 
the relaxation requires that they fliould be deemed 
within the benefit of the rule, whild they are engaged 
only in exporting the produce of thofe neighbouring 
diftrifts of the German Empire, of which they are 
l^embers* 
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Judgment. 

Sir fV. Scott. — It would, I think, be too hard to Oop 
reftrain thofe towns to the produce of their own par* 
ticulaj territory. But as hemp is now held to be contra* 
band, in its general charader, it lies on the claimants 
to fhew, that there is any thing in the particular cir- 
cumftances of the cafe to vary that charader, and en- 
title it to any exemption. On this point, therefore, I 
fhall hold, that it was incumbent on the cldmahts to 
fliew, that the hemp was of the growth of thofe 
neighbouring diftrifts, whofe produce they are ufually 
employed in exporting in the ordinary courfe of didr 
trade. As that has not been done, I fliall pronounce 
this cargo to be contraband, fubj^ft to the inquiry 
which has been direded to be made as to its quality* 



THE VENUS, RosDALB Maften y«^i6t^ 



rpHis was a queftion refpe£^ing a Brltijh veflel which AortaiUpb 
had gone to Marfeillesy under cartel, for the ex- Sie*\»^S 
change of prifoners, and had there taken on board ^J^JSfoiiSm^ 
a eargo^ and was ftranded and captured on a voyage 
to Port Mabon. 

On the part of the captor^ the King^s Advocate and 
l^arfons contended '^Thdt the Chip was confifcable in 

confequence 



35« 



CASES DETERMINED IN THE 



The confequence of the illegal trade in which (he had been 
employed. 






On tie fart of the owner ofthejhip^ Laurence.--^ An 
obje£lion of this nature cannot very confijlentlj be 
preflfed againft the fhip, after feveral parts of what is 
now called cargo^ have been reftored in the Court of 
AppeaL The articles taken on board wer^ only little 
packages, fliipped by the maftei^, without the pxivity or 
knowledge of her owner, and againft the remonflrance 
of the mate : Under the hope of private emolument, 
the mailer was induced to take on board three Jincsc, 
vrith their packages, for th^ gratuity of 2c/. in the 
nature of freight ; for the w];iole goods fo taken, 
parts to the amount of i8-2ojths of the freight have 
been reftored by the Lord$ qf Appeal i as to what 
^mains, it is too much to call this a trading with the 
enemy, or to fay that it is to be coniidered as an ad 
done in contravention of the cartel, fo as to work the 
forfeiture of the fhip. 

In analogous cafes, arifing under the revenue laws, 

the Judges of the common law were formerly dif- 

pofed to hold, that packages of fmall va^ue, taken 

in by the mafter, Ihould not neceflarily confifcate the 

(«) Idle V. Van- fliip (j), and though they have fmce, on reconfidera- 

1uportt,"^»3^.' tion, changed that opinion, as conceiving themfelves 

tied down by the exprefs letter of the ftatute, they 
have, in the expreffion of their former inclination of 
mind, fufBciently borne teftimony to what they con^ 
fidered to be the equity of the cafe, independently of 
any precife regulation of ftatute. 

On the fart of the captors ^ it was replied '^-^.Thzt 
^e aft of taking a cargo on board was a violation of 
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the particular chara6ter under which the fhip was fent The 
to the port of an enemy ; that the contradk had ftamped ^"''"* 
that charadler upon her, and that it was not competent ^"^gj^ 
Co the owner to advance a claim for his fhip, taken 
in the exercife of an illegal trade with the enemy« 
On the amount of the property reftored by the Lords, 
it was contended, that it was only of the value of 49/. 
out of 450A and that the queftion of trade was not 
mooted^ 

Judgment. 
Sir W. Scott. — The qtieftion is refpefting the refti- 
tution of the remaining proceeds of this veflel, which 
was wrecked on a voyage from MarfeiUes to Minorca^ 
having gone to the port of the enemy as a cartel-fhip« 
Certain it is, that the condudk of fliips of this defcrip- 
tion cannot be too narrowly watched : The fervice on 
which they are fent is fo highly important to the inte- 
reds of humanity, that it is peculiarly incumbent on all 
parties to take care, that it fhould be conducted in 
fuch a manner as not to become a fubjed of jealoufy 
and didruft between the two nations. It is not a 
queftion of gain, but one on which depends the re- 
covery of the liberty of individuals who may happen 
to have become prifoners of war j it is, therefore, a 
fpecies of navigation, which, on every confideration 
of humanity arid policy, muft be conducted with the 
rooft exaft attention to the original purpofe, and to the 
rules which have been built upon it, fmce, if fuch a 
mode of intercourfe is broken oflF, it cannot but be 
followed by confequences extremely calamitous to in- 
dividuals of both countries. 

14 It 
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Tbd It 18 a fpedes of navigadon, therefore^ as I have he^ 

^ '^*^* fore obferved, which more than any other requires to 
>j^^» be moft narrowly watched : There is no way by which 
this purity of condu6t can be maintained, but by con- 
fidering the owner as anfwerable for the due execu- 
tbn of the fervice on which his veflel is employed : It 
is the very laft defcription of cafes in which the refpon- 
fibility of* the owner ought to be relaxed. At the 
lame time, I will not fay that, if the mafter had taken 
on board a few articles for his own petty profit, fuch 
an ad fliould, in all cafes, fubjed the property of the 
owner of confiderable value to confifcation : but where 
goods are not clandeftinely taken on board, but in 
fuch quantities, and in fuch a manner, as to call for 
the remonftrance of the officers of the fliip, as was 
the cafe in the prefent inftance, it is, I think, too much 
to fay, that it is fuch petty malverfation as ihall be im- 
putable only to the mailer. 

Cartel-fhips are fubjed to a double obh'gation, to 
both countries, not to trade. To engage in trade 
may be difadvantageous to the enemy, or to their own 
country ; both countries are mutulatUy engaged to 
permit no trade to be carried on under a fhiudulent 
ufe of this intercourfe J all trade muft, therefore, be 
held to be prohibited, and it is not without the confent 
of both Governments, that veflels engaged on that 
fervice can be permitted to take in any goods whatever. 
This veflel went to Marfeilles^ and difcharged her 
prifoners, and then fhe ought to have gone away. 
Inftead of purfuing this line of condud, the mafter 
took on board three Jews^ not merely with their 
pacotilles, but with goods, which are diftingui(hed 
from pacotilles by this circumflancei that they were 

made 
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made fubjed to a diftind freight: they were, befides. The 
not taken on board in an obfcure way, or clandef- , 
tinely, but in fuch a manner as 16 draw upon the ^l^^^ 
mafter the advice and remonftrance of his own offi* 
cers, and of the maflers of other neutral vefTels, who 
mud) therefore, have confidered this tranfadion not 
as the mere taking in a few pacotilles, but as fuch an 
ad of trading as might be expeded to draw on it the 
confifcation of the property of his employer. Such a 
condud was, in the firft place, a dired breach of his 
obligation to the enemy ; for I do not fee that there 
was any licence or permiflion, even on the part of the 
country where he was : It is alfo a breach of his obli- 
gation to his own country. 

Then as to the confequences of fuch an ad : — It is 
not to be faid, that becaufe the Lords of Appeal 
have reftored fome of the goods, the queflion, as 
to the Jhip^ is neceifarily fuperfeded. It does not ap« 
pear that this objedion was taken in the fuperior * 
Court : What might have been the judgment of that 
Court upon it^ if it had been brought into difcuflion, I 
cannot fay : It does not feem neceflarily to follow, that 
becaufe the claimant of the goods was innocent, being 
poiflibly ignorant of the condition of the vefTel, the 
matter's ad, in taking them on board, was not a 
culpable ad, to be yifited by confifcation of the ihip* 
It is faid, the amount of the goods reftored was very 
fmall ; but on this fad there is fome difagreement in 
the reprefentation of the different parties* The captors 
have made a diftind averment, by affidavit, that the 
property • reftored* was only of the value of 49/., whilft 
the claimants, who contend for a much larger quan- 
tity, have left it to be fpelt out by bills of lading, and 

a re- 
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T&ft a reference to accounts which are not very intelligible; 

VEMVt. 



If it were neceflary to determine on this fad, the af- 
3^*2oS^ fidavit of the captors appears to me to be entitled td 
the mod credit ; but on the principle of law, confider* 
ing that the duty of the mafter bound him to abftain 
from all traffic whatever, and that the flighted: devia- 
tion from this duty, efpecially if fanftioned by a ju- 
dicial determination, might lead to the moft calami- 
tous confequences, I do not think myfelf juftified to 
reftore this property, and fliall pronounce it fubjed to 
condemnation. 



y«i..a8th. THE PICIMENTO, Garcai Mafter. 

1S03. 

jurifdiaion of HTHis was a cafe of a Portuguefe veffel, captured, and 
rfAd^aitr" brought to adjudication in the Court of Vice- 
SS^etfla''^ Admirahy at the Cape of Good Hope^ where the Court 
fentenceoft pronouuced a fentence of reflitution with cofts and 

Vice- Admiralty * 

Court, which damages. 

€d, pre^ws to * From this fentence the captor appealed, but on the 
wiion 'If?*' non-profecution of his appeal, in the ordinary time, 
fentence. the Gourt of Appeal pronounced the appeal to be 

deferted, and remitted the 'caufe. 

Before the fentence of the Court, at the Cape of 
Good Hope, could be carried into execution^ the fet- 
tlement itfelf was given up, according to the Treaty 
of Amiens^ and the Records of the Court of Vice- 
Admiralty were removed, and depofited in the 
Regiftry of the High Court of Admiralty. 

An 
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All application was now made on behalf of the 
claimant, praying that the High Court of Admiralty 
would carry into execution the decree of the Vice- 
Admiralty Court. 

The captors appeared under proteft, denying the 
jurifdidion of the Court. 

On this point J Arnold and Adams contended, -^ Thit 
the High Court of Admiralty had no jurifdi£Kon to 
interfei'e in a caufe which had already been agitated 
and determined in another Court : That, although it 
might proceed originally in cafes of Prize carried intd 
any parts of the King's dominion^, it could not inter^ 
pofe to carry into effeft the judgment of another Court. 

For the Claimant^ The King's Advocate and Robin/on. 

The Court (lopped the argument — and direfted an 
application to be firfl made to the Lords Commrf- 
fioners of Appeal^ that it might be knovtm whether 
They thought themfelves competent to give fedrefe. 

On a fubfequent day^ the King's Advocate fatd-^ 
Tlnit he had moved the queftion before the Court of 
Appeal, but that the Lords were of opinion, that they 
had only an appellate jurifdfdion, and that as thait 
Court had difmifled the appeal, they could not take 
up the caufe, de novo. 

Court. —I (hall o ver-rule the proteft, and dire£l thd 
procefij of this Court to iflTue as prayed. — The Court 
of Admiralty appears to me to have general jurifdic^ 
tion fufficient to aid the procefs of the Vice- Admiral^ 
Court in order to prevent a total failure of judice. 
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««««. THE ORION, CusHiNo Mafter. 



1803. 

Gim of Admi. npttis was a queftion refpefting the right of Admiral 
riSS* iS* Kingsmill, as Admiral of the Irijh ftation, to (hare 
Jt?S«" fci. "^ certain captures, made by His Majefty's fliip Unicom^ 
mcriy uodeir bis in the Channel j September a4th, 1 796, The point coo- 
rtfeSid, on tc. tefted on the part of the Unicorn was. Whether that ihip 
5^w to Sbf" ^"^^ »ot to be confidcred as feparated firora the Irifi 
SwSJXf* ftation, by fubfequent orders from the Admiralty, in 
which were held fuch a manner as to fuperfede, or fufpend, the au- 
ffMratt and thoHty of the Admiral of the ftation, at the time of 
fimaftntut. ^pture, and defeat his claim to a flag-eightlu 

On the part of Sir Thomas Willianuy the King's 
Advocate and Arnold.-^The material point in thb 
queftion lies in a very narrow compafs, and is not 
much aided by many topics, which have been intro- 
duced into the pleadmgs, fiich as the limits of the 
IriJh Jlation^ the ordinary route to Ireland^ and the 
practice c^ notifying to an Admiral the detachment 
of any veflel from his (lation. The limits of the 
ftation are immaterial, inafmuch as'the proclamaticm 
does not reftrift the Admiral's right to his flag-eighth, 
only to captures made within the limits of his ftation : 
The pra£lice of making notification to the i^dmiral 
is alfo irrelevant, fince, however proper it may 
be as a general rule, and likely to be obferved, it b 
not afTerted to have been an invariable rule; and, 
therefore, the omiflion of it will not ui any degree 
affed the claim of the parties on one fide or the other. 

What 
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tVhat has been faid refpeding the route to Ireland^ Tiie 
has been advanced with a view of fhewing that Admiral ^^^^^' 
Kingsmill did recommend it to his cruizers to go 4««*A»»tb| 
round by Stilly^ and that h^ was in the pradice of 
directing them to take a range down to the coaft of 
France J in making their paflage from Cork to England f 
buty even on this point, the evidence would fail to 
fhew that thefe diredions were given to any other 
than cruizing frigates : On the contrary, the refuh 
18, that the paflage through Scilly is the fafeft and mofl: 
expeditious couife, though liable to occiafional obftruc- 
dons from the unfavourable (late of the winds } and 
whatever courfe might be taken by other fllips, it ap^ 
pears to have been the pradice of Sir Thomas Williams 
to go within the Scilly yies^ when left to his own de^ 
termination, to make his paflage in the moft expedi<^ 
tious manner* The real queftion in the cafe is^ 
Whether the Unicorn was^ at the time of capture^ 
failing under the orders of Admiral Kingsmill^ or, in 
other words, whether he was, according to the pro- 
clamation^ in any way ^' direding or aflifting in the 
capture*'^ Thefe are the teritis required in the pro^ 
clamation, on which alone the right to the flag-eighth 
depends) and if they cannot be fliewn to be fup- 
ported by the circumflances of the cafe, there is no 
other ground on which the Admirals claim can be 
fuftained. 

If the capture can be proved to have been made in 
the execution of Admiral KingsmiWs general orders, 
or by his council or advice, the flag-eighth mufl be 
pronounced to be due } but if his orders had been 
fuperfeded by competent authority, and if the capture 

B B a wa$ 
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Tk« ^ipj^ made during the execution of another fervice, 

' ! then the Admiral will not be entitled. 

"^Hl^' Admiral KingsmilJ had dircfted Sir T/jomas WiUiam 
^* to return to Port/mouth to refit ; to acquaint the 
Lords of the Admiralty with his arrival ; to loofe no 
time in refitting ; and to return for further orders :''*^ 
thefe were the laft orders received from Adnural 
Kingsmill.^^Sir Tbamas Witliams was to return without 
ofs of time, and receive further orders : Sir Thomas 
Williams proceeded to repair his veffel, and acquamted 
~ the Lords of the Admiralty with his arrival ; but 
no further communication pafled between him and 
Admiral Kingsmill for two or three months. If 
this intermiffion had happened without any or* 
ders from the Admiralty, would any bodj have (aid 
that Sir Thomas Williams was obeying the orders of 
Admiral Kingsmill j or that he was not rather liable to 
be called to account for a^ng fo contrary to the laft 
orders, which he had received from the AdmBral 
of the flation ? 

He was detained for fpecial purpofe» by the 
Admiralty — and it would not be too much to main- 
tain that, after having been employed on thofe fervices, 
and kept at Spilhead fo long, under the dire^ons of 
the Admiralty, it would have required fre(h orders be* 
fore he could be faid to be placed again under the com* 
mand of Admiral Kingsmill; however that may be, the 
final direftions of the Admiralty, which led to this cap- 
ture, do not leave it to be (hewn by implication only, that 
he had not again come under the command of Admiral 
Kingsmill at the time of capture.— Thofe orders were 
'^ to take a ihort range in the Chops of the Cbansuly 
for the protection of the homeward-bound trade.*' 

He 
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He cruized accordingly fixteeki days in the Ch(jp6 of tu 
the Channel : In doing this, and in retumirtg back ° ' - 

to Port/mouth with his Prize, could he be faid to be "''^i^/.*** 
aSing with any reference to Admiral KingsmiWs 
orders ; or might he not have been liable to be called to 
a court martial for his abfence in Ireland^ which on the 
event of any engagement, or any fervice to be perform- 
ed, might have beenof themoft importantconfequences? 
For all thefe confequences Admiral Kingsmill would 
have been refponfible, and Sir Thomas Williams would 
have been liable to be called to a court martial if Admi^ 
ral Kingsmill*s orders had not been fuperfeded. But 
what notice was taken of it ? On hid return, he informed 
the Admiralty of what he had done — Is there any re- 
prehenfion, or any intimadoti dropping from the Ad<^ 
miralty that he had mifconduded himfelf ? On the 
contrary, they approved of wh« he had done^^— Was 
any communication made to Admiral Kingimill^ ot 
did Admiral Kingsmill ever interpofe, or coiAplain 
that his orders had not been obeyed?— No, the 
impreflion of Admiral KingstHillj therefore, evidently 
appears to have been, that Sir Thomas Williams waa 
ading under the only juftification that could warrant 
fuch a condu£l-«-under the order of fome fuperior atu 
thority. On this point the whole argtiment refts, that 
Sir Thomas Williams was, at the time of capture, dbiiif^ 
that J without cenfure or imputatiofi, which he tculd 
not have done, if he had been governed only by the 
orders of Admiral KingsmilU 

With reg^d to the ptac^ of capturey k h ajtteiMpted 
to be (hewn, that the capture was made^mdei" a direft 
courfd' for It^and. It is tfue. Sir Thmds Williams 
might ]io€> btf ^ any time lA a laifhiude or loHgit^e m 

3 B 3 which 
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The wnich he might not have been brought by winds, oi^ 

% other accidental circumftances, in the ordinary courfe 

^'^ii>lf'' frona Plymouth to Ireland; but the h& is, that he was 
pot going, at the time of the capture, in fuch a courfe as 
led to Jrelandy he was not going immediately to Ireland. 
By a reference to the chart, it will appear, that on 
the dift he. was failing to the fouthward } and on the 
2 2d, the firft of thefe captures was made : He was not 
purfuing a courfe to Ireland; and if not, he could 
pot be (aid to have returned to his ftation, or to be 
under the direction of Admiral Kingsmillf 

On the part of Admiral Kingsmill^ Laurence and 
Swabey.'^The argument offered on the other fide, to 
reftrid the right of the Admiral to his flag-eighth, is 
built on a rigorous interpretation of the proclamation, 
in oppofitipn to the common underftanding of the navy, 
and of the Lords of the Admiralty, as e^^plained by 
themfelves^ It is contended^ in the firft place, that a flag* 
officer muft make out either that be was on boards or 
affiJUng and direding^ and then we are referred to a xe- 
ftrided interpretation of the wprd aji/iingf differing 
from that wlUch is the general and received opinion d 
the navy. Some elucidation of this point may be derived 
from thofe other parts of the proclamation, which fpeak 
of the time lyhen an Admiral aflumes his command 
over a ftation* Tbii is unqueftionably underftood of 
command a^umed, nc^ <roer every particular (hip, but m 
the Jlation generally ; and from thiat time he will be 
entitled to his (hare of a prize made by any patlicular 
ve(fel, though at a diftance, and without baling re- 
ceived any direftions from him* tt appears therefore, 
})at i« thiisi refpe^ th« iYor4s( ^^ ^ffiftbg qr dwef^ '' 

are 

I. . 
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are capable of a much wider interpretation than that ""»« 
which has been applied to them on the other fide. 



The limits of the Irijh ftation have been pleaded xi^l. 
with a view of Ihewing what is now not contradicted 
on the other fide ; that the place of capture was with** 
in thefe limits as they exifted in 1796, previous to 
the late reftri&ions (a) which have been put upon them («) vkk inte 
by the Lords of the Admiralty. It is proved alfo, 
that the courfe prefcribed ' by Admiral Kingsmill to 
his cruizers, on their way to and from England^ was 
to proceed round the Scilly ifles, for the purpofe of 
intercepting the trade of the enemy on their own coafts. 
From thefe hGts it will refuh not only that the capture 
was made within the ftation of Admiral Kingsmill^ but 
that Sir Thomas Williams was a&ing, at the time, in a 
manner perfedly reconcileable with the duty prefcribed 
to him by the orders, which he had received from Ad» 
miral Kingsmill^ and which' had never been revoked. 

It is objeded, however, that they had been fu« 
perfeded from another quarter, and that the orders 
which had been from time to time given by the Lords 
of the Admiralty, would have the efied of detaching 
Sir Thomas Williams from the IriJh ilation, and of 
appropriating him to another fervice. On detaching 
any veflel from a ftation, it might be expe&ed, thafi 
notice of fuch an alteration fliould be communicat^ 
to the Admiral— ^and fo the general practice appears to 
have been ; as it is certified by feveral officers of dil^ 
tindtion, and by clerks of long experience in the bufineb 
of the Admiralty. When fuch a reafbnable and ufual 
form has been omitted, although the legal effeft of 
fuch detachment^ if made^ might not be in any man* 
Qer ihaken by it, yet, prima facie^ it a£Ebrds a ftrong 

9 B 4 infermce^ 
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The tnference4 that no fuch detiachment was intenckd ; it 
fs therefore in that point of view not an immaterial 



xfc> piece of evidence to controul and qualify the interpre- 
tation, which is to be put on thefe orders of the Ad- 
miralty, on which the whole cafe of Sir Thomas WUn 
Hams de^peads. 

Then what are the orders which have pafled ? The 
jirft orders that Sir Thomas Williams received, and to 
which all the fubfequent orders of the Admiralty refer, 
were in thefe words : " At your arrival at Parifiwuth^ 
f ^ you are to acquaint the Secretary of the Admiraky 
^^ therewith, and then to loofe no time in having the 
^^ Unicorn refitted, and in returning hither for my fur^ 

aoth June 1796. i< thcr orders." Sir Thomas Williams accordingly ac- 
quainted the Lords of the Admiralty of his arrival at 
Portftpotstb. In anfwer to that communicadofi he was 
direded ^^ to take b ftorb8» f!tfy,jaA having k^ dcaie, 
^^ to continued taMlowtfie.wleteeCfJi^ 

iSth Junt Z796. ^^ mil for hia farther proceedings.? "fliijf)|ip lliiiiniir 

no change in the relation of the partiee. ' . ' I .- 
' The fecond orders which came from the AAidbalty 
(25th July 1796), direded Su: Thomas WiUums ^ 19 
take certain (hips bound to Ireland under your convoy, 
^iid fee them in iaiiety to fhe ports of their doftio^km, 
and having fo done, continue to folfew tbe orders of 
^miral Kingsmill for ' your farther proceedkigs/^ 
The orders go on: ^< If there &ouU be anyothar 
<^ trade at Spithead bound to tbe WeAward, or into 
^ the Irijh Channel, ready and willing to accompany 
^^ you when you leave Spithead^ you ai?e to take them 
^^ under your convoy, and ufe your beA eodsavotirs 
f^ lo fee them in iaf<^, as your way aad iheite may 

^ be t(^ether.'^ The courfe in which he w» to £iH 

with 
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with thefe fhips was precifely that in which he was T^ 

to return to his flation. So far the Admiralty feems n 1-^ 

not to h?ive contemplated any change or alteration^ ^^ 
or to have entertained a defigu of detaching Sir Thomas 
Williams from the Ir\fb flation. This becomes more 
important from the ferther circumflance, that when 
the third orders iflue, they were fubftantially engrafted 
on the former orders, by directing him '^ to deliver 
the money ^ and to proceed aecording to former orderjt.*' 

On the 25th July there was a farther order from the 
Admiralty to wait for fome guns that w^e to be feat 
from Woolwich. On the 1 1 th Augt^^ Sir Thomas WiU 
Hams writes to inform the Lords of the Admiralty^ 
*^ that the (hips that were to fail under his convoy ba4 
^^ not arrived, and requefts to know whether he is to / 
^^ wait for them, or to proceed to his Ration undir bis 
" former orders.*^ On the i jth^ the Admiralty dired^ 
<^ himtowait their arrival." On the 1 7th, he is dire£ked 
<^ not to wait for the Larky but to proceed to Cork agree*, 
" able to the orders you are under.^' On the %yx\i Avguji 
he is directed ^^ to proceed to St. Helens ^ and wait there 
for his convoy." And on the 8th September comes tho 
letter on which the cafe principally d^nds : '^ The 
<< Navy Board having informed us, that the {um oi 
^^ aQ,oooA is intended 10 be fent to P^r^nof^/jb, where 
^^ it will arrive on the nth, for the purpofe of beii^ 
^' forwarded from theacq to Plymouth^ you are het eby 
^^ required and direded, as foon as the bid money 
f ^ (hall arrive at Portfmouth^ to receive it on board the ^ 
V (hip you command, and putting to fea the firft op* 
^ portunity of wind and weather, make the beft of 
^^ your way to Plymouth^ without taking with you 
<« any tr^i the Ghai:;g;e of whicb y(Hi w? to coa£i4er 

** your(e]f 
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Th* ^ yourfelf releafed from ; and having delivered the 

1— ** money above-mentioned, agreeable to its coniign- 

tShy ** ment, you are to proceed in the Unicom to Cork 
•* agreeable to former orders , taking a Jhort range on 
** your way thither, fo as to enable you to fall in 
** with any homeward-bound (hips/ coming into the 
^' Channel, to which you are to afford any protedioQ 
^^ in your power they may (land in need of.*' It 
has fo happ^ed, that in this range^ which is no other 
than 19 frequently ufed by cruizers on that ftation at 
their own difcretion, and which the Commander of 
the Irijh ftation had frequently recommended and ap» 
proved, thefe captures were made# 

On thefe orders it is impofflble not to obferre, 
that from the firft to the laft there is a continuation 
of Admiral KingsmilPs orders, by the diredicms given 
to Sir Thomas Williams on all occafions to conform to 
them. The former directions of the 25th July were 
to return to Cork^ and to continue to follow the orders 
of Admiral KingsmilL In what refped can thefe 
latter orders of the 8th September be faid to differ from 
thofe ? The former prefcribed only a concurrent fervice, 
and in words in no manner diftinguiOiable from the lat- 
ter orders. The terms were, " to return taking a conwy!^ 
The orders of the 8 th September were *• to return, toting 
a Jhort range on your way ;" fo that nothing was direSed 
or fuppofed to be performed by him, but on bis way 
to Ireland. Had the orders been to cruize for any certain 
« time, or for any particular purpofe, and then to return^ 
they might have admitted a different interpretation : 
But they are not fo worded; they make no diftin&ion 
of time, nor of fervice, but only dired Sir Thomas 
Williams to return^ taking this Jf)ort range on bis way. 
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As to what pafled afterwards, whether Sir Thomas Tkm 
Williams wrote to Admiral Kingsmill to inform him 



of what he had done or not, feems totally immateriaU ^'^^^ 

It appears that he was to proceed immediately to 

Corky and might make the communication in perfon. 

This, however, k certain, that Sir Thomas Williams 

did proceed to Cork without any farther orders, which, 

had he been really detached from that ftation, he 

would not have done, without orders to put himfelf 

again under the command of that ftation. On the 

whole it is fubmitted, that the interpretation con* 

tended for on the other iide is too rigorous, and not 

to be maintained ; that Sir Thomas Williams was at all 

times kept conneded with the Irijb ftation, by the 

conftant reference to the orders of Admiral Kingsmill / 

that he was direfted to do nothing but on his way to 

Jrelan4 ;^* and that this capture was made on his wajj 

and in fuch cruizing ground as was frequently vifited 

by the frigates on that ftation, by the order and p£uv 

ticular diredion of the Admiral. 

Judgment. 
Sir W* Scott. -!r Thiis is a queftion on a claim for a 
flag-eighth, which is aflerted by Admiral KingsmiU 
?gainft Sir Thomas Williams^ on account of feveral 
Ihips taken by the Unicorn in the Channel the 24th 
September 1796. It has been obferved, and I am 
glad to obferve, that it is a queftion of mere right be- 
tween thefe two very refpe^ble officers. There is 
nothing in the queftion itfelf, that is not fit to be made 
^ fubjoQ; of fair and liberal difciiflion — -* nothing in the 
manner in which it has been agitated, that imputes 
any thing unhandfcone or unfriendly to the condud of 
either of the parties. I h^ve to lament^ however, that 

th« 
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The the caufe fliould have remained fo long undedded, 
o»ioH. ^ ^^j ^^^ j^ ihould have taken fo wide a ctrcuii beyond 



^«r|^istk| yjff}i2x, may have been required by the real neceffity of 
the cafe* I lament this, I fay, without imputing cenfure 
to either party* It is not an unnatural thing, that 
parties fhouid be defirous of preffing into their fenrice 
every circumftance, however minute, that may be 
fuppofed to afford either illuflration or confirmadon to 
the material fads, on which their fuppofed claims are 
conftruded. At the fame time it is extremely to be 
wifhed, that this difpofition fhouid be reftrained witbia 
certain bounds ; fince it leads to fuch confequences of 
delay and expence, as are mifchievous to the public 
fervice, and refled fome degree of difcredit on the 
Court. This caufe has been depending fome years : 
Plea has been given upon plea, in order to introduce 
drcumftances which now, by general confent, bate 
been difmiffed in argument, as bearing a rery flight 
and remote application to the queftion. A very large 
expence has been accumulated, and fome degree of 
odium, I fear, againfl the Court — and all this to an*. 
fwer 110 one call of real benefit to either irf the parties, 
who are concerned in the agitation of the prefenr 
queflion« 

The material fa£ts are, firfl:, an admitted faft that 
£ir T/jomas Williams was, at one time^ under the com- 
mand of Admiral Kingsmll im fuch a mamner as moft 
clearly to entitle Admiral Kingsmill to the fldg^gbttt. 
The next material fa£k is one which is contofted, and is 
to be afeertained by evidence — it is this : Whether any 
a& was done that did totally fuperfede, or fufpend 
.£or a. time, this command ? lor I preAime' that a 
temporary fufpenfion might be faiikieat f0r ., Ais |)ur*r 
- - 4 pofej 
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pofe ; a total ieparation is not requifite: it is not nece£» The 

fary that there fliould be no profpe£l of a fpeedy r&- . 1— 

vival of the command j It is enough^ if another com- ^^^^^^ 
petent authority,and ftill more if aparamount authority, . 
had employed him on a clear, diftind, and feparate 
fervice, although that fervice might, in its own nature, 
be very ihort, and the party be direded immediately 
after the performance of it to revert to his former 
relation of fubje£Uon. 

I have faid a feparate fervice^ becaufe it would be 
too much to fay, that there may not be fervices fo 
coincident as not to aifett the relation. There may 
be duties which can hardly be conltdered as obftruding 
the execution of the originat duties-^mere incidents,, 
and nothing more. It may» perhaps,, be extremely 
difficult to didinguilh, in particular cafes, whether the 
new fervices are merely of this incidental nature : It 
may not be eafy to lay down any general criterion, 
that iball be fufScient for all cafes ; Courts nraft dif- 
tinguifh, as well as they can, when the cafles arife, 
fubjedt undoubtedly to a poffibility of fome mifappre- 
henfion, in a matter which, in the nature of it, a3mits 
of very thin partitions, of very nice and flender gra- 
dations. One fafe ground, on which the difcretion 
of a Court might, perhaps, venture to truft itfelf, 
would be, if the new fervice impofed was of fuch a 
kind, as neceflarily to carry the party out of the 
diredioD, and in a contrary dire£lion, to that in which 
the original fervice woutd hare engaged him. If the 
fervice carries him merely on his road, it may be too 
much to fay, that this is to be deemed a feparate 
fervice; it produces no. feparation — but if it is tiat^ 
which by mtijftty carries hin», or by jHrobability may 

carry 
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The carry him elfewhere, then I incline to think, that it 

L^ has fomething of the charader of a feparate (ernctf 

^7Ib!^** and does pro tempore lay the original authority 2Heep, 
till its functions are executed. 

Admiral KingsmiU was the Admiral on the Irijb 
ftation; and at that time the limits of the ftatkm 
appear not to have been very accurately defined (a)* 
The orders delivered by Admiral Kingxmill to Sir 
Thomas Williams^ direfted him to go to Port/mouth 
with convoy, and there to refit. The orders are, 
** to have his Ihips refitted, to inform the Lords of 
the Admiralty of his arrival, and to lofe no time in 
refitting, and returning for further orders.*' Sir 
Thomas Williams goes to Spit head. He writes to the 
Admiralty, as he was directed to do. At this time, 
the Admiralty might have given him orckrs merely 
confirmatory : They mght have faid, get your (hip 
refitted, and return to the Irijh flatbn ; Such 
orders would have produced no new effedt, in altering 
the fituation of the parties. The Admiral^ mgbt 



{a) It appeared from one of the pleas, that the Iri/b ftation bad 
been newly created, as* an independent fUtion, at the commence* 
ment of the laft war, and that the limits of the flation were not verj 
corredlly defined previous to the 4th oiAuguft 1797 ; when the Se- 
cretary of the Admiralty addreiTed a letter to Admiral JGngimill, 
approying of the re-capture which had been made of two large 
Portuguefi (hips, by the Galatea and Doris / but concluding, <* I 
^' am commanded by their Lordfhips to acquaint you, that they are 
*< pleafed with the fuccefs of thofe officers, and have direded me 
«' to defire you will in future confine the limits of the ftations of 
<* the cruizingihips under your orders to the northward of UJbontt 
^ that they may be at hand, in cafe their fenrice (hould be re* 
'< quired on the coaft of Inland.*\ Evan Nbpeah. 

alfo 



HIGH COURT OF ADMIRALTY. 375 

alfo have given orders fo concurrent, and coincident^ The 
as hardly to have any effedt. For inflance, the orders 



might have faid, refit as faft as you can ; here are ^''^^*^ 
ihips going on the fame route ; proteA them as fiar as 
you fail together. All this would be to be done in 
itinere ; It would fcarcely occafion a retardation of 
his return ; at the utmoft, it would* but produce a 
mere variation in the celerity of his movements, and 
no deviation. So if the Admiralty had faid, here is 
money to be delivered at Plymouth^ drop it there as 
you pals, and go on ; I don't know if that could have 
been deemed an eflential variation; All the effed 
would have been to create a mere variation of the 
celerity of his return, and nothing more — a mere 
dropping a parcel on the road, without producing any 
deviation ; though it might have been very difiFerent, 
if the money had been to be conveyed in a contrary 
direftion, as, for inftance, if it had been ordered to be 
carried to fVoolwich or London. 

Now the faft is, that orders of all thefe feveral 
kinds were a£tually given by the Admiralty ; and if 
the matter had refted here, the authority of the Ad- 
miral would have been clearer. But it is likewife a 
fad, that all thefe orders were fuperfeded by final 
orders (a\ bearing date, 8th Septetnber 1 796. The («) vide fupra, 
queftion is, what is the effed of thefe orders ? On ^ ^^^ 
the firft view, perhaps, the words, '^ taking a fhort 
range," may be thought too flight to be confidered 
otherwife than as a mere comddent fervice, dire£ting, 
as has been faid, the mode of performing it. But 
there was an ulterior purpofe, *^ to fall in with the home'* 
ward bound Jhips^ and afford any protection they may 
Jiand in need of.** Upon thefe words, it will be 

proper 
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c^n. proper to enquire firft. what they migbf in fe& lead 
to ? And fecandiy, what> upon the actual kiterpre- 



« ilEoj. ' tation given by Sur Thomas Williams^ and adopted by 
the Admiralty^ they did lead t$? In the firft place^ 
it ia very apparent^ that a fair conftruQion of tbefe 
orders might lead this officer back to Portfmoiitb ; for 
who can fay, that thai might not be a necejfary pr^tec* 
fim for fbme of thefe fliips ? Suppofe he had met 
with fome of them in a difabled flate--^Suppofe there 
might be inteiligeiice of enemy's privateers hovering 
about them, would Sir Tbofiuii Williams have obeyed 
thefe orders^' if he had travelled on to Ireland^ and 
left them to their hts ? Moft certainly not-^tie was 
to give them an/ profteilion they ftood m need of: 
They might want protection up to their ports^ and it 
Vras his duty, under thefe directions, to give it. 

In failing under fuch orders, it is impofliUe to 
&y> that his condu£k was any longer under the 
immediate diredion of Admiral Kingsmilly for it wa$ 
to depend entirely on circumftances, whether it might 
not be the very reverfe of what Admiral KingsmiH 
had commanded. Inftead of returning to Ireland with 
difpatches, thefe directions bound him to the necef« 
fity of coming back to Englijh ports, if circumftances 
(hould require it — No man can fay, that if be made 
a prize, whilfl: ib employed. Admiral Kingsmill was 
direding and qfft/ling in that capture ; and he 
mujly I apprehend, be direding and ajjijiing^ for that 
is the condition on which alone his title deed, the 
proclamation, grants the flag-eighth. Suppofmg even 
that there was a connexion of fubjedion remaining, 
ftill it is impoffibfe to iisty, that Admural KingsriM 

coidd 
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could be confidered, in any manner, as direfling and o*ioif. 
'affifting in fuch captures. ' 

The next inquiry is, wbai equally was the expoiition i^a. 
applied by Sir Thomas Williams^ and approved by the 
Admiralty. His letter is ftrong evidence on this point, 
and proves to demonftration, that he fo expounded 
his inftrudions in fad, and that the Lords of the Ad- 
miralty juftified that expofition. His letter (a) ftates, 
*^ that he was cruizing with the view of falling in with 
the mercbaat (hips ; that he did fall in with fome of 
them ; that he learnt there were others much fcattered 
by a violent wind, and that he thought it his duty to 
return to port with them.** The very firfl: fhip was 
captured whilft he was not advancing to Ireland^ but 

was 



{a) " You will be pleafed to acquaint my Lords commifiioners 
of the Admiralty^ that having landed the money at Plymouth on 
the 1 6th, I failed from thence on the evening of the following day» 
and was for four days afterwards kept in the Channel by light and 
variable winds. In the courfe of the fucceeding days, I ftU in 
with, at the entrance of the Channel^ three large and valuable (hips 
from Surinam to Amficrdam^ and afterwards with the other tender 
neutral flags. Having in my poffeffion intelligence that thefe 
(hips were loaded at Surinam on Dutch account, I could do no left 
than take polTeilion of them^ aod accordingly exchanged their 
crewsy and fent them to Port/mouth. I likewife» in the fame penod^ 
fell in with fome Englijh merchant (hips and tranfportSy which 
bad been feparated firom the Leeward JJland convoy, fome fo late 
as the 1 6th. I wis informed by thofe (hips, that the fleet was 
much (battered by a heavy gale of wind they encountered a few 
days before. The eaflerly wind at this time prevailing, I thought 
it my duty, in purfuance of my orders, to aiibrd all poiSble pro- 
tedion to thefe fcattered (hips that might be dropping into the 
Channels with th« rifle of working unproteded agaiaft a contrary 

?ot. IT. C c wind^ 
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T}Mf was cruizing on a contlrary dire£Uon for thefe v^els. 
— r^: — Undoubtedly it is not every turn or deviation from a 
^l^^* (trait line that could be faid to* take him out of that 
courfe; but here was a general a£Eing upon tbefe 
Admiralty orders, of which AdrTdr^l ' KingsmiU nvas 
not confcious, and which not only might be^ . bat 
adually were^ in the event, inconfiflent with the ex- 
ecution of the orders of the Admiral ; and. events fol- 
lowed, which would not have taken place, if Sir 
Thomas Williams had continued to a£t hi confonnitj 
to Admiral Kingsmillh orders. 

What might have been tfe rule, if Sir Thomas Wil- 
liams had tak^n upon hithfelf to a£l thus, without au- 
thority, is a queftion which does not arife ; inafmuch 
as he had a juftifying authority for what he did. Per- 
haps even, in that cafe, criminal as the mifdemeanor 
might be, it might be a taflc of fome difficulty to build 



windy and accordingly did fo to tjie utmoft of my power, by feeing 
fome into Scilfyf and working with others into \!ht! chops of tbe 
Channel ; and finally, with a change of wind, accompanied then 
up the Channel; and having fo done, I have juft anchoi^ at Sfih 
heatif for the puipofe of receiving on board my officers and neo, 
and getting rid of the crews of ^e faid Dtrteh fhips.— •JU^iiou^jth 
Oaoli^er 1796.** 

^nfwer from the Adoiiralty, 6th OSober, 

<< \ have rosoei^d, and. remi (9 my Lords Coas^niiiSoQers of the 
Admiralty, your letter to me of yefterday's 4ate, giving aa acqooot 
among other occurrence!^ of yoifur having detained aod fent into 
P^rtfmouth four veifeU from Surimtm to Am/hrAimt 9oi of the 
prote^iop afforded by you to the fcatt«etd (hips of x^ tfiWfl^ 
T^m/ convoy, and have t^r £tOi40iip^ CfmiiaB^ft to acquaiat yam 
that they have approyed of die. BiMiq|e4if^.94| dH CK;pafioas yao 
have ftaled. . . . f^.tU^ 

adaim 
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a claim for the flag-eighth on a capture fo made, upon The 

the only* foundation, the proclamation ; for, though ^ 

the wrong-doer might not be fuflfered to pn^fit by his ^''^{J^^* 
own wrong, it would not from thence neceflarily fol- 
low that the commanding-officer, whofe orders were dif" 
i^beyedj could maintain a legal claim to his eighth. I do 
not mean to give any confidered and much lefs a de- 
cided opinion upon a queftion which, relatively to the 
(late of fads contained in the prefent cafe, is merely 
hypothetical, when I fay, that poffibly the Court might 
be juftified in finding a mode of condemnation, that 
fliould confifl with the regulations of the prize ad, 
and yet (hould withhold from the wrong-doer, the 
benefit of prize taken in violation of his duty. 

Upon this view of the cafe, I advert flightly to fome 
circumftances that have been dragged into the caufe ; 
fuch as, the ordinary route of Sir Thomas Williams^ 
or others, which would weigh but little either way; 
for I do not decide thb cafe upon grounds, that make 
that a matter of importance. The defcription of the 
limits of the Irijh ftation, or whether there were then 
any defcribable limits or pidt, is alfo a matter of no 
moment ; the capture being made on ground which 
belonged equally to the IriJh (lation and toother ftations ; ^ 

nor do I attribute much importance to the evidence 
refpeding the practice of the Admiralty, in notifying 
the detachment of a veflel \ without any evidence I 
(hould, of courfe, have prefumed it to be the pradice, 
becaufe it is clearly for the convenience of the public 
fervice that it fliould be fo ; I fliould equally have pre* 
fumed^ that it is fometimes omitted -— fometimes, poC- 
Ably, from accident, and fometimes on reafonable 
grounds. In the prefent cafe, where the fliip was to 
rejmy I fee particular reafons of diftindion why it 

c c a might 
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The might have been omitted ; for, if fhe had not met 
"°'^' with thefe veffels, (hfe might have arrived a^ the Irijh 
^"^^z!^' ftalion as foon as^ any other intelligence could have 
reached Admiral Kingsmill from the Admiralty. 
Upon the whole of the queftion, which I cannot but 
confider as one that is very open to difcuflion, I (hould 
have been extremely glad to have fortified my am. 
judgment*, by the authority of decided cafes : but nei- 
ther the induftry of the Bar, nor my own refearches, 
can fumifli me with any cafe on this particular point. 
I am, therefore, driven to decide it on principle: 
' Upon principle^ I am of opinion, that thofe captures 
were made under the orders of the Admiralty, not 
confirmatory of, nor coincident with, the orders of Admi- 
ral Kingsmill y hMi fuf pending and annulling thofe orders 
for the time, and producing captures and events, 
* which would not otherwife have taken place ; on thefe 
grounds I conceive myfelf bound to pronounce that 
Admiral Kingsmill*s right to the flag<^ighth does not 
exift. At the fame time, confidering it to be a 
queftion of mere right between the parties, fit to be 
contefted, and fairly and liberally condu&ed, I do not 
think that I (hall incur the imputation of (hewing any 
improper indulgence to litigation, if, in adjudging 
the whole prize to Sir Thomas WilHamsy I neverthele^ 
decree that Admiral Kingsmill is entitled to 
expences. 
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THE WILLIAM AND MARY, Dickson Seft.iA. 

Matter. "°^ 

rpHis was a cafe of a claim of loint capture-, riven Joint capture-ik 

JL u 1. ir r L »>r • J -3 Effeaoftrr- 

on benaiT or the Mars pnvateer, admitted to numdatums>nx!tf 
have been in fight ^ and in company, at the time of J]JJI^*^^ 
capture by the Alerts 1 80 u ^^J^H^ 

in thik iniUncc* 

On the part of the aSlual captor^ the King's Advocate fuftiintd. 
contended — That the prefent claim was barred by the 
aft of the mailer of the Mars^ who had overhauled 
the William and Mary^ but did not feize, and had 
afterwards deliberately declined to be concerned in 
the capture, under a belief that the property on board 
belonged to neutral fubjeflts, merchants of Portugal. 
In the difcuilion of evidence on this faft, the King's 
Advocate objefted, that the feventh witnefs had been 
examined (a) after the publication of the general evi- («) Aug. 9. 
dence in the caufe (by, j^ (^) juiy 4. 

The Court aflced how this had happened, and what 
reafon could be afCgned for it ? It was anfwered by 
the Prodor, that as long as the depoiitions had not 
been feen, it was ufually allowed to examine witneiTes 
at any time. 

Court. — The term probatory is regularly concluded 
by the publication, and it is for the Court alone to open 
the term again, as it may feem fit to it's difcretion — 

c c 3 that 
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The fhat difcretion will be influenced only by two circum- 

'a»d^*** ftances — by an aflurance, that the party ha^not fecn 

_^'^ the depofitions, and that he was prevented by feme 



s*ft.7.h^ caufe from examining the propofed witnefe in proper 
time. Is any caufe aliedged why this witnefs was not 
examined before. 

Qlt was anfwered, that there was no particular reafon; 
that he had been examined as foon as he came from 
Jer/ey, as it feemed material that his evidence ihould 
be introduced. 3 

The Court dire£led the depofitions of this witneft 
not be read or received as evidence. 



Judgment. 

Sir W. Scott. — This prize was taken certainly ac* 
cording to the depofitions by the Alerty but in com- 
pany with the Mars ; therefore, if the cafe had come 
on upon the preparatory examinations, there can be 
no doubt but that condenmation would liave pafled to 
both. The prefence of the Mars is mentioned in 
the depofitions, and the fociety in which both die 
privateers were failing, would have been fufficient to 
conftitMte a cafe of joint capture. But ibers are or- 
cumftances, undoubtedly, which may take off the 
effeft of bfing inftght^ in many fuppofable cafes that 
might be ftated : as, for inftance, if it is proved, 
that in this pretended joint captor, there was a pofitive 
defign not to capture at all. In the prefent cafe, the 
Mars had nothing to do but to give a claim, and i«ly 

15 00 
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on the depofitions in preparatory which would prima Tht 
fa^ie be, fufficient to eftablifli her intereft. Inftead "^^'^^^"^ 
of that, an allegation was given in, ftating the ^^*^' 
circumftances of the cafe with more particularity. In Se^i. 7th, 
anfwer, another allegation has been introduced on the 
oppofite fide, alledging a total difclaimer on the part 
of the captain of the Mars^ to be concerned in the 
capture. 

I am not aware of any cafe of that kind that has 
come before the Court, fo as to obtain a folemn de- 
ciiion, upon the efie£l; of fuch a difclaimer of all in« 
tereft in the capture that was going on. ' On general 
principles, it feems not equit^le, that one^ who re-» 
fufed to partake in the riik, fhould afterwards advance 
a title to fhare in the profits. I do not remember any 
cafe that will ferve as an authority on this point — but^ 
according to the difpofition of my prefent opinion, I 
think it would amount to a renunciation on the part of 
the mailer, and that it would have the effed of bind- 
ing thofe under his command, and alfo the owners, for 
y^hom the mafler mud be coniidered to ad. In order 
to have this effed however, the Court would certainly 
exped it to be clearly (hewn, that fuch a difclaimer 
adually pailed. It is dated in the allegation, that 
Captain Fergufon^ the captain of the Alert^ went on 
board the Marsj and exprefled his intention to feize, 
alledging a beliet that there were no hides at that time 
in Portugal (a), but what had come from the Spanijb 



iW>«Pi 



{a) The privateer had lately failed from Lijbon, 

c c 4 fettlements j 



3^4 CASES DETERMINED IN THE 

The fettlements; to which Captain King made znfweff 

'•mf^" *' that he believed they were Portugue/e hides^ and 

_ ^'^*^' declined to have any thing to do with them," Captain 

Sipi.7tb, fergufon then replied, that he meant to detsin the 

ftip, and if Captain King wifhed to be concerned, the 

muft fend fome men on board to affift in ravigatmg 

her into port ; to which Captain King rephed, " he 

knew the confequence of detaining neutral property, 

and would have nothing to do with it." 

If this had pafled, and had been ihewn to have 
pafled, there would have been an end of the cafe, as 
to the fa£t % and I have already expreifed my opinion 
upon the law. It is a very precife and full declaration ; 
but I cannot help thinking, that on fo material a con- 
verfation as this would have been, Captain Fergufin 
ihould in common prudence, and caution, have taken 
care to have the £a£t attefted beyond all poi&bility of 
controverfy. It being commonly known that the being 
in fight is fufBcient to eftablifh a prefumptive intereft, 
Captain Fergufon muft have been aware, that he was 
liable to have this prefumption fet up againft him; 
and therefore he fhould have taken care to have fome- 
thing in writing, or to have ufed a fort of rogati9 
iejiium^ calling on witneffes formally to note the faft 
with precifion, fo as to eftablifli it beyond all poffibility 
of doubt. Inftead of that, it is impoffible not to 
obferve, that here is a very great variation in the 
evidence on this point. Nothing is proved in detail, 
that correfponds in any degree with the fads alledged, 
in the teftimony of either of the three witneffes that 
have been examined — efpecially on that article of 
the allegation^ which defcribes the notice given by 

Captam 



HIGH COURT OF ADMIRALTY. ^g 

Captain Fergufon^ " that if Captain King meant tor The 
have any fhare in the prize, he fhould fend an equal m"'^'' 



Mart. 



number of men on board/* which would have been 
a ftrong and natural circumftance, if it had been fub- Sept^^ 
fiantiated in proof. There is alfo great variation and 
diverfity as to the place where the whole converfation 
is fuppofed to have pafled. The allegation dates it to 
have taken place in the cabin of the Mars^ but as 
far as I can underfland the witnefles, it is not fo 
reprcfented by them. The firft witnefs takes no no- 
tice of it. Another fays, "^^ it was in the boat of the 
Alert ;** and a third gives a ftill more improbable ac- 
count, ** that the mafters were {landing on their re- 
fpedtive dc*cks, and held this converfation by means 
of a fpeaking-trumpet ;" if fo, it mufl have been heard 
by every perfon on board the Alert ; iuftead of that, 
there are only three witneiTes examined, of whom, the 
firft takes no notice of it, and one defcribes it to have 
pafled in the boat of the Alert. 

The whole of this account muft be allowed to be 
ftated with great variation, and not in the way, in 
which a converfation ought to be ftated, that was to 
have fo material an effeft, as to prevail over the con- 
clufion of law, which would be raifed by the com- 
bination of circumftances which is admitted to have 
exifted. A converfation by which fuch an effed is to 
be produced, (hould be eftabliflied in the moft fatisfac- 
tory manner. It is not unworthy of confideration alfo, 
that if I give credit to the fads ftated in this alle- 
gation, I muft impute falfehood and perjury to all the 
witneffes examined on the other fide, who all fpeak 
in dired contradiftion to this account. I have looked 
into the anfwers of the party, as I had a right to do, 

and 
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The and there I find likewife, that it is politively demed 
^'twi^" on oath. It is a charge, therefore, that involves all the 
^^*^' other witnefles in a wilful miireprefentation and per- 
^^ftj^» jury* On this part of the cafe, I muft again recur to 
what I have, perhaps, already too much l<dx>ured, that 
the party fetting up this converfaticn has not e(labli&- 
ed it with that precifion and certainty, which fliould 
be required to over^^iile a fettled prefumption of bw. 
It has been contended in argument however, that 
this account is corroborated by other fads of the 
cafe. It is laid, that Captaun King firft over-hauled the 
veflel, and releafed her. But it appears, that even 
Mr. Fergujbn firft hefitated, . and declined to feize, till 
finding that all the hides tnat were in Portugal^ bad 
come from a Spamjh fettlement, he altered bis opkiiott. 
Then, why may we not fuppofe, that the fanae infor- 
mation would have produced the fame eflFe& on Capt^ 
• King ? Again it is faid, that fuch fteps were, not taken 

by Captain King^ as would naturally have been taken 
by any one, who meant to aflert a jomt intereft in the 
prize. But I perceive according to the teftimony of 
one witnefs, that it was the boat rf the Mars chat 
was fent on board. The boat qf the Mars was made' 
the inftrument of capture, a circumftance which is 
not altogether without its effed, as ihewing that it was 
undeif the concerted defign of both parties, that the 
iieizure was made. It is farther objeded, that no 
pri7:e majler was fent on board, nor any other perfon, 
to keep poffeflion for the Mars. Undoubtedly fuch 
a meafure would be highly proper, on confiderations 
of mtereft, and, I might almoft fay, of duty. It iiecures 
the right and participation of agency, and ferv» as 
material evidence to (hew co-operation* But it is to 

be 
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be remembered, that the capture took place late in The 
the evening ; that the weather was extremely rough ; aod 
and that it was not eafy to put men on board ; which ^*^' 

IS not denied on the other fide. On the next mom- ^^J}^* 
ing the privateers feparated : the Mars went in purfuit 
of another veflel, and it was not until her return to 
her own port, that a claim of joint capture was ad- 
vanced. — Another argument has been drawn from the 
delay in inftituting proceedings here, till late in the 
caufe. Such delay is certainly improper; but we all 
know how long parties frequently hang back, fome- 
times till after an appeal, without aflfeding their legal 
intereft to (hare. This objedion does not even attach 
very ftrongly on the prefent cafe. How long the 
cruize continued does not appear; it is aflerted by 
thofe concerned for the Mars, that an intimation was 
given here of an intention to interpofe within three 
months* Confidering the diftance at which the faffr 
happened, and the time neceflary for communication, 
I do not think that there have been any laches, from 
which a renunciation of interefl is to be inferred. It 
is, befides, a ftrong circumftance, that this interven- 
tion was given at a time, when the (hip had been 
redored, and before the admi(&on of a claim for 
the cargo — when the event was uncertain, and the 
party might have reafon tQ apprehend the con« 
fequence of becoming liable to cofts and damages. 
This circumftance is, I think, (Irong evidence againft 
any derelidjon of the intention to (hare. 

On the whole of the cafe, I am of opinion that 
if the allegation had been proved, it would have 
amounted to a renunciation on the part of the 
mafter, and that it would have had the eSeGt of 

binding 
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Th« binding his owners and crew; but thinking ihaf 

^'i^^** the allegation is not proved, I (hall adhere to the pre- 

^^*^' fumption of law, and pronounce for the intereft of 

Sift. i\h, ihe Mars^ as joint captor. 



5^/ sth, SHIPS TAKEN AT GENOA. 

1803. 

Commutation rpHis was a cafe arifing on a demand made by the 
%^'^Th^t^ merchants of Genoa^ for the fum of 17,000/. 
ihipt not pro- fJ^d tQ have been exaded by Lord Keitb^ as a com- 

teaed under , ... 

the terms of the mutation for (hips feized in the harbour of Genoa^ and 
f J?d^r Q^!^mi>n left behind, at the evacuation of that place by the 
II/lL^rLo be Briiijh and Aujirian forces. After a memorial had 
-^f'^ been prefented to His Majefty in council, the claimants 
kwfui ?^-4nd to were advifed, that the proper mode of proceeding 
totheJpcrA?— would be to apply to the Court of Admiralty, for a 
tiljch^.^'^ '' monition on Lord Keitb to proceed to adjudication. 

In this form the queftion now came forward. 

On the fart of thefeixors^ the King's Advocate and 
Arnold. — This is a claim for 500,000 Genoefe li- 
vres, paid by the inhabitants of Genoa^ as a commuta- 
tion for veffels feized in the port of Genoa in 1 8oo. 
The queflion for the immediate coniideration of the 
Court is. Whether this money is to be confidered as 
prize ; if it is, it will be condemned to the Crown, rather 
than to the captors, as indeed the captors themfelves 
feem difpofed to admit. The prefent queftion is^ 

however. 
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however, "Whe:her it is, at all, condemnable as prize? ■ 
The money is to be taken as the reprefentation of the i8oj. * 
ihips, and therefore the whole cafe refolves itfelf into 
this finglequeftion. Whether the (hipping wasprevioufly 
protected by the capitulation that had been entered 
into between the Britijh and Aujirian commanders on 
one part, and thofe who were in the poffeflion of the 
Government of Genoa, at the time when it was fur- 
rendered to the combined forces. How does the cafe 
(land on the terms of the capitulation? The articles 
relating to this property, are only the 8th and 9th 
articles. The 8th article ftipulates, "That it (hall 
be lawful for the French , Genoe/cj and the Italians 
domiciled, or refugees at Genoa, to withdraw them- 
felves, with whatever belongs to them, whether 
money, merchandife, moveables, or other eflfedts, 
either by land or fea, wherever they judge it con- 
^^ venient." On this article it is that the claimants 
principally rely. But it is a well known rule of 
interpretation, that (hips (^) are not underftood to 
be included in the mod general terms, unlefs fpe- 
cifically defcribed. They are a fpecies of property, 
/ui generis, and are not included by mere general 
terms, however comprehen(ive. The language of 



IS 
Si 



{a) £n regie generate, les navires ne font pas compns fous le 
nom g6n6nque de marchandifs l5f de chofe, parce qu'ils font des 
objets aflez importaDS^ pour etre d6(ign68 par la denomination qui 
leur eft propre. Valtn Traite des Prifts, vol. 2.' page 223. 

Sub general! rerum vel naercium nomine navis non venit.*^- 
Siypmannm Jtu Marit, part 4. cb. 7. d. 2851 page 455. 

our 
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our own Prize Afts bears teftimony to this rule of 

?8a3. * conftrudion, by exprefsly enumerating ^i/»/ by name 
among fuch articles of prize, as may be fuppofed likely 
to be captured by the joint operation of land and fea 
forces. If the quedibn depended upon the conflrudicni 
to be put upon this article, under the ordinary rule of 
interpretation derived from known ufage and pradice, 
the claimants would find a difficuhy in maintaining, that 
they were exempted from the ordinary confequences of 
capture, which fubje£ks the property of the enemy 
of all kinds to confifcation, unlefs proted:ed by parti- 
cular ftipulation. 

Other evidence however is not wanting to fupport the 
interpretation contended for on the pan of Lord Keiib. 
Lord Keith^s affidavit (a) has been brought in, de- 

fcribing 



(a) Appeared perfonally the Right Honourale Lord KMf 
Admiral of the Blue, late Commander in Chief of His Majeftj's 
(hips and veffels in the Mediterranean ftation, and referring to the 
atteftatioD by him made in the caufe on the twenty ninth day of 
November laft* now. further made oathy that after the (hips is qwf- 
tion, or part of them, had been inventorized by his dirediosy 
and the fum which was conceived by his agents to be about their 
true value, was demanded from the regency, or the perfons ap- 
pearing 6n behalf of the proprietors thereof, a deputation from 
them waited on him, this deponent, reprefenting their inability to 
pay the fum fo demanded, and afterwards entered into a ncgpcia- 
tion with the agents for the capture on the fubje^ but the de- 
ponent has no recolledion of their obje6iing thereto, on account 
of its enormity, nor does he believe that they did fo, or that any 
complaint whatever was made to him on the vioknce or iniuftice 
of any orders given by him in refpeft to the laid feisttie ^ the 

(hips 
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fcribing very precifely the. fenfe in which the capitu- — 

lation was underftood. By this affidavit, it appears, 1S03.' 
that the ^roteftion of the ftiipping in the harbour was 
exprefsly introduced into the propofaU on the part of 
Genooy but that be himfetf refufed to admit it, de- 
claring, in.preliminaryj that he would not confent to 



fhips in queftion, it being a matter of notoriety that the (hipping 
was, by the articles of capitulation, left at the difpofal of the con- 
querors, and that all attempts to exempt them from ieizurc had 
been flrenuoufly and fuccefsfuUy refilled by the deponent. And 
the deponent further faith, that the fubfcquent reduction of the 
demand was acceded to, not on the ground of the property having 
been efiimated beyond its real value, but folely as an ad of grace 
aad favour to the merchants of G€Hoa% in confequence of their 
reprefenting that they were unable to raife the real value of the 
faid (hips ;— >that during the negociations, in refpedt to the faid 
compenfation, the deponent and his agents mod probably informed 
the deputation^ that the fum received would be properly fecured, 
and ultimately difpofed of as His Majefty (hould be pleafed- to 
direct ; and that any juft reprefentation that they wi(hed to make 
would undoubtedly be received; but this deponent exprefsly 
denies that he made any promife of reftitution of the faid com- 
penfation to the parties who advanced it, or graye any aflfurance of 
its being veltovtd. ' On the contrary, he ^is deponent always 
confidered, and now eonfidcrs the fum received as only a tnfliDg 
compen£ationt by no means an equivalent for giving up a great 
number of valuable. (hips, which had juftly incurred the penalty of 
confifcation, and conceiving that there would be no hefitation in 
refpe^ to granting the faid fum to the captors, as a gracious 
vewaid from His Majefty for their per(e¥ering efforts in the reduc- 
tion of the faid city. He prtiientcd a memorial to His Majefty 
in the ufual way, and without any fecrecy whatever, praying a 
grant of the faid fum accordingly, all which the deponent refers 
to the beft of his knowledge and belief. 

KEITH. 

it, 
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it^ or accept the terms> unlefs it was withdrawn ; and 

^^03!^' in confequence of this refuiialy that article was with- 
drawn. The condud of the captors is alfo evidence of 
the conftrudion, that was put upon this queftion at 
the 4iine. Indeed of exempting the fhipping found in 
port, they proceeded to take inventories^ and afted 
in all refpefls with regard to the property found on 
board the fhips, as if they confidered themfelves to 
have obtained a prize intereft in them. 

On the other fide^ Laurence and Swabey. -^With 
refpeCk to the form of condemnation, if the Court 
ihould be of opinion that this money is to be con- 
demned as prize, that is a queftion with which the 
claimants have no concern. If this mode of com- 
mutation .is confidered us ranfom^ which is a thing 
prohibited and forbidden as illegal, the captors 
cannot with propriety be admitted to come for- 
ward, and maintain a claim arifing out of their 
own illegal ad ; on that ground, the condemnation 
ought, perhaps, more properly to pafs to the Crown. 
But that is a queftion which in no manner aflFeds the 
claimants. On their behalf it is contended, that this, 
property is not liable to condemnation. The fads 
that refpeft them, are fhortly thefe: A large 
fum of money was demanded of the inhabitants of 
, Genoa as a commutation for a number of (hips, not 
precifely afcertained, but amounting to about five 
hundred, at the moment when the Britijh forces were 
in the act of evacuating Genoa. It was a meafure of 
the moment, in which they were called upon to 
decide in twenty-four hgurs. Under this preflure of 

neceifity 
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neceflky they paid the money : But, as it muft be un- — - 

derftood, and as it was expreffed by Lord Keith^ ^tsoj. ' 
they were not confidered as debarring themfelves by 
that a£t from praying reftitution, if they could make 
but a juft cafe. Setting afide this agreement, as not 
precluding thefe parties, we muft examine the groimd 
of condemnation of this fum of money, by the pre- 
vious queftion, whether there was a right in Lord 
Keitb to feize the veffels themfelves as prize ? 

It is faid, on the other fide, that we could not 
tinder any conftruilion of thefirjl capitulation have ob- 
tained reftitution of the veffels. On this point the cafe 
now refts; for, as to Lord Keith's affidavit, which 
has been brought in, it dOa hardly be received as evi* 
dence at all — certainly not until the other parties 
have had an opportunity of anfwering it« Then 
what was the nature of this fdzure ? Was it a part 
of the firft aft of takmg pofleffion of Genoa > 
So far was it from making a part of the general 
meafures of the combined forces, that it is aflerted 
by us, and not contradifted, that when Lord Keiths 
intention of taking away the veffels was announced, a 
deputation of the inhabitants, accompanied by feveral 
members of the Imperial Regency (^ ), waited on him 
to expoftulate againft the injuftice of the proceeding^. 



{a) On the poffeflBon of Genoa by Xhe cpsqabined forces, t 
Regenqf wai eftabli(hed by the ftile and title of the Impend 
Proviiional Regenqf, compofed of natives of the country, under 
the prefidency of Count Si. Julian^ one of the Generali of his 
Imperial Majefty. 

YOJL. m. DP It 
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It IS aflerted alfo on our part, and not contradided, 
]f^3. ' that^ during the intermediate time. Lord Keitb bad 
continued to fupply palTports, and to afGft the inhabi* 
tants of Genoa in withdrawing themfelves, their pro* 
perty, and eiFefls, agreeably to the capitulation. After 
this line of condufb, fo oppofite to a pretenfion oi 
feizing as prize, on the approach of the French^ after 
the battle of MarengOy Lord Keitb prepared to take 
away with him all the veflels in the harbour of Genoa. 
But from the 4th of June to the 1 9th no zSt was done 
that indicated an intention to take pofleflion of this 
fpecies of property. Till the 1 9th of June^ no attempt 
was made to take poffeflion. When that was done, was 
there any difcrimination o£ charader ? None -*- Shipi 
of all nations were alike included ; till by the convene 
tion, which appears to have been entered into between 
Lord Keitb and the deputies of the Genoefe Govenw 
ment, on the 19th of June ; it was agreed, ift, ^^That 
His Majefty's tranfports were to be taken away ; dd, 
That Genoefe ihips of war were to remain as prizes ; 
3d, That veiTels avowedly Frencb or Spani/b were aUb 
to be carried off; but, 4thly, That all others, wbedia 
adual Genoefe under their own flag or difguifed, were 
to be releafed on the Government's paying 500,000 
livres." Can the fweeping condemnation^ which is now 
contended for on behalf of the Britijb fleet, be fuppofed 
to have been in the intention of thofe who were entrufled 
with the command of the combined forces. On cap- 
ture, by conjund operations of land and fea forces, it 
is by no means a neceflary confeqiience that all the 
Ihips in the harbour become prize. Many muft be 
entitled to the protedion of a neutral dianifter ; and 

with 
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vnth refpe£t to others, can it not be fuppofed that the ■■- ■!■■■ 

Auftrian forces, who co-operated to the redudion of ^i^^ 
Genoa^ would confent that the Brilijb fleet alone 
ihould have the benefit of fo great a booty. It can« 
not be maintained^ that Lord Kiith^% aft of feizure 
was made in confequence of the capitulation, nor as 
forming a part of the firft aft of taking poffeflion of 

Genoa. 

ft 

What do the words of the capitulation exprefs ? 
The 8th article gives liberty of ^* withdrawing mo* 
ney, merchandize, or other moveables and effefts*'' 
Under thefe terms mud be comprehended (hips, as 
well as other articles of property, tmlefs there is 
fomething to controul the obvious meaning of the 
words. Nothing of thisldnd is averred in any diftinft 
or predfe form, but a reference is made to general 
rales of conftruftion, as if it were a point fo obvbus 
and eftabliihed by praftice as to admit of no doubt. 
On the contrary, we protefl againft any fuch rule of 
interpretation, and deny that any fuch rule exifts, at 
ihould exclude fliips from being comprehended, with 
other articles, in general defcriptions of property, if 
it appears to have been agreeable to the intentbn of 
the parties, that they fliould be fo included. 

But the queftion is not left on the bare inter* 
pretation of thefe words. The intention of the con- 
tra&ing parties, that fliips fliould be fo included, 
appears (till more obvious from the following article, 
which ftipulates for a liberty which would be nuga* 
tory, and ufelels without fuch a conftru Aion. It is there 
ftipulated (a), ^^ that the inhabitants of the town of («) ^ tario^ 
Genoa fix>uld be at liberty to conynunicate with the 

D D a * two 
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__-«« two coafts, J^Rivieres^f and freely to continue tbcir 
^^ trade/' Does not this imply, that they Ihould retain 
their merchant fliips to carry on fuch a trade ? It would 
otherwife amount to this abfurdity, ^ that you may 
enjoy perfe£t freedom of trade, but without fiups.'^ 
On the terms of the capitulation, therefore, it is 
impoffible to contend that the fweeping condemnatkm 
now prayed, as the obvious conftnidion of that in- 
ftrument, can be maintained. If any effe& is to be 
attributed to the affidavit of Lord Keitb^ the chdroants 
expedt to have an opportunity of replying to it, be- 
fore the Court proceeds to ground any decifion upon k 
as evidence in the caufe. In the mean time it may not 
be improperly expofed to fome obfervation« The orders 
given to Captain Beavor appear not to be very con- 
liftent with the interpretation now contended for. The 
orders were, ^^ to make an inventory of the Ih^ 
and afcertain fuch as had entered in contraventioa of 
the blockade, that they might be proceeded againft 
according to law,'' That is intelligible ; but it ihews 
a refervation in the mind of Lord Keith to proceed 
only againft (hips of a particular defcription — to ex- 
amine what (hips entered in breach of the blockade^ 
what ihips were avowedly French or Spanijby what 
were veflels of war, and to releafe the reft, accord* 
ing to what is afterwards ftipulated in the agree* 
ment of the 19th of June. Ships of war, and 
fuch as had defrauded the rights of war, it was 
bis duty to detain; but this difcriminalian, which 
is afterwards made, is material to ihew, that the 
refufal, which Lord Keith is ftated to have given 
to the propoials, muft be underftockl as fubjed to 

the 
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the lame refervation. To refufe to include fhips of ' 

waTy or fliips entering in breach of the blockade, 1803. 
was right and proper ; but now to extend that refufal 
to all fhips, with a view of (hewing that the fubfequent 
feizure of all (hips was agreeable to the firft capitula- 
tion, and done as a part of that aft, is to bring forward 
an ex foJlfaRo explanation, which is contradided by 
the courfe of events that aflually took place. On the 
whole, it is fubmitted that the Court will not come 
to a decifion unfavourable to the claimants on the 
prefent evidence. 

Judgment. 
Sir W. Scott. — This caufe arifes out of the feizure of 
Genoa in June 1800. It now comes on in the naked 
fhape of the admiflion of the claim on the behalf of the 
inhabitants of Genoa, at that time undoubtedly in a 
ftate of hoftility with this country. There is no 
fuggeflion in the claim, |hat any other perfons are 
aggrieved, than merchants of Genoa, who were de« 
cidedly Enemies ; unlefs it can be fhewn that they 
had been taken into the protection of this country^ 
and that the feizure was made after the time whei^ 
they had fo become entitled to protection under the 
capitulation. Undoubtedly, if the feizure was mad^ 
after that time, it would be to be confidered, not as the 
exercife of any rights of war, but as mere lawlefs 
rapine and plunder. The queftion therefore appears 
to me to refpedb entirely the time of feizure — If it is 
ihewn to have been before the convention, it will be 
in escercife of the rights of war ; if after, it will be 
liable to the defcription, that I have given of it, of il- 
legal plunder and violence. On this £a£t, the dif- 
ferent parties give different reprefentations — Lord 

D D 3 Keitb 
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■ Keitb defciibies it to have pafled before the ocmreil* 

^%^^^ tioa ; whilft the claimants ilate it to have been i^ler 
the capitulation^ and in violation of the &ith of die 
parties that entered into it. 

In the firft place, it may not be improper to confider 
the circumftances under which the feizure was made. 
All Genoefe property was fubjed to condenmation, mw 
queftionably — » There is nothing to raife a doubt upon 
A» point. As to other property, I concave that the 
Commander in Chief had a right to proceed with re* 
fped to that alfo, on a prefumption that it was fubjeft 
to condemnation, as belonging to peifons ofGenoOf 
leaving it to the owners to fhew that it was neutral 
property -* or, fince a blockade had been impofed 
upon the port of Genoa for a confiderable time, that 
the particular veflel which was the fufajeS of etch 
claim, and the goods on board had not violated the 
blockade. The next thing to be confidered is the ca- 
pitulation, in which two articles are principally relied 
en, as decifive of this queftion. The dghth article^ 
Ivhich grants permiflien to the inhabitants ^^ to vradi* 
draw themfelves, their money, merchandizes, move- 
ables, or effects, by fea or land,'' — that is, as I under- 
fland it, to withdraw bjfea or land. And the ninth 
article, which ftipulates for the freedom of trade. 
Mow, on the conftru£tion of thefi^ articles, it has been 
contended, that it was the intention of the parties to 
exempt the (hipping from feizure ; and if the Court 
was to abftraft itfelf, from the coniideration of what 
has ufually been underftood and done, the terms are 
perhaps large enough to admit this interpretation, al- 
though it is an acknowledged rule, ibaxjhips them- 
' felves being property of a peculiar fpedes, do not ne- 
ceflarily pafs under foch a defcription -^ It is impc^ble 

not 
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not to refer to the pradice of commanders of other ■ > 

fortunate expeditions, by whom a broad diftinftion has '^go^. ' 
ufually be taken, between property afloat and property 
on land. In many capitulations this diAindion is ex- 
prefled ; and when it is not expreffed, the terms of 
the convention mud admit fome qualification from 
the ufual praftice, which, in late wars, has almoft 
invariably been obferved. 

That a naval commander fliould mean to exempt 
property afloat, would form a particular inftance, and 
fuch an exception from the general rule, that it is 
impoflible not to attend to this confideration, in 
judging of the credit to be given to the reprefenta^ 
tion on one fide, or on the other. But the queflion is^ ' ' 
what was the interpretation which the convention 
hadVeceived in the underftanding of the parties — that 
is, of the contracting parties? — I do not mean of 
the merchants of Genoa^ but of the French Generals 
on the one fide, and the Aujlrtan Generals and 
Englijb Admiral on the other. If it was the inten- 
tion of thefe parties, that the (hipping fliould not be 
exempted, it will be of little confequence whether the 
merchants of Genoa were apprized of it or not ; fince 
they are concluded by the ad of thofe who held the 
government over them at the time, and are to be re- 
puted capable of binding them by their ads. 

If we give credit to Lord Keith's pofuive declara- 
tion, the ihipping was not exempted. He fl;ates, 
^^ that the propofal was made, but that it was rejed- 
ed, and expunged with his own hand." It is faid, 
that this refufal might apply only to fliips of war, to 
which it would have been highly proper for him to 
refufe any exemption} and that this account does 
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■ 9 not negative the fuppoiition of an exempdon hmg 
^tjtoj^ granted to merchant (hips — Lord Keitb certainly does 
not fo confider it. He makes no diftindion — and 
ivhat weighs materially with me is, that no fuch 
propofal feems to have been offered on the part of 
the French Generals. On their part no fuch diftiiic« 
tion is propofed ; and therefore it is, I think, to be 
inferred, that Lord Keith*^ declaraticm, ^^ that he 
would not fuffer the ihips to be included in the pro- 
teftion,'' muft have referred to merchant (hips* 

Then what followed! I have already laid, that 
the commander had a right to make a feizure 
of all fhips in port, for the purpofe of confifcating 
" all fuch as were Genoe/e property, and of affording 
to others their juft rights. It is ftated by Lord Keitb 
that he was proceeding to inventorize and examine the 
circumftances of the particulai: ihips. A more legal or 
cautious mode of proceeding could not have beeu 
adopted j and if the feizors were fo employed, it » 
the ftrongeft evidence to convince me that they were 
doing it with an intention of exercifing the rights of 
capture over them, and for the purpofe of bringing 
to legal adjudication fuch as fhould appear liable to 
condemnation. But it is faid, that the ninth ardde 
grants '^ the freedom of trade," and that it would 
be nugatory to grant tbat^ and at the fame time 
to feize their fhipping. To this obfervation I can only 
fay, that nugatory as fuch a claufe might be, it is in 
every day's pradice to feize all property afloat, and 
yet to allow a general freedom of trade, exclufive 
of fuch particular feizure. It is admitted that Lord 
Keitb executed the capitulation in all other refpeds 
with perfed good faith, and it is faid, that he conti* 

nued 
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liued to give paflports. If it could have been fhewn, — 

that any paflports had been obtsuned for Jhips^ it ^3. 
might have been material as affording a pra&ical in« 
terpretation, but no fuch averment is advanced in the 
affidavit which has been made to introduce the claim; 
That n6 fuch application was made for the removal of 
Oiij^ is, I think, a ftrong drcumftance to ihew, that 
Lord Keith's hand was upon them from the beginning. 
Finally, after the imfortunate and never enough 
to be lamented battle of Marengo^ Lord Keith could 
no longer continue his examination. — • To cany all the 
(hips away was impoffible *— yet be had a right to take 
away the value ofall^ as having a right to the poffef- 
fion ; and if he was not able to retain the body and 
fubflance, he had a right to fecure the value in any 
manner that he could. The fum firft demanded was 
500^000/. fterling, as an equivalent y^r alljhips in the 
port. Remonftrances were made on the part of the 
Genoefi; and, in my opinion, naturally enough. For in 
what refped were the merchants of Genoa obliged to 
contribute for the Ihips of all the other dates of Italy ? 
Even with regard to their own, if they had confidered 
that fpecies of property as prote&ed by the capitula- 
tion, they might have faid — No ; take the (hips, we are 
protected by the terms of the capitulation ; we will 
apply to the juftice of your Country ; we will not 
ranfom them. I do not fee, therefore, any thing 
like that durefs or compulfion which has been infi- 
nuated ; much lefs were they neceffitated to advance 
money for other ihips. If they ranfomed for other 
perfons, they mud feek compenfation from them : 
They do not claim for any perfons but themfelves ; 
yet they now hold out, that they were under 

the 
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> the neceffity of ranfoming both for themfelTes and 

iio^ for others. 

The contraQ is, I think, by no means to be repre* 
fented as an involuntary contrad; and when 17,000/. 
was accepted as a compenladon for what was adnutted 
to be of the yalue of 500,000/. I cannot bot think 
that that fum can amount to but a fmall part of what 
muft have been juftly fubjed to condenmation* If the 
cafe had been what the claimants ftate it to be, it 
might have been proved long ago ; it muft have 
been known to the Aujirian and French Generah 
what were the true intentions of die contradiog 
parties. During the interval of peace it was e^y for 
the claimants to have obtained their teftimony, and 
. to have produced tbtm to prove ^' that they never in- 
tended to confifcate property afloat, and that this is a 
violent and perverfe expofitbn of Lord Keith:** If 
fuch perfons had given teftimony to this effed, it 
would have been received with great attention. In" 
ftead of fuch evidence, we hear nothings after an 
• interval of three years, but a bare claim on behalf of 
perfons who, after having had the benefit of the coo* 
vention, come now to complain for others, as well 
as for themfelves. Under all the circumftances of the 
cafe, I think it is a capitulation very much for the 
benefit of the parties claiming, and one which ought 
to be fupported. 

The next queflion is, to whom is this property to 
be condenmed ? Capitulations are certainly of the na* 
ture of ranfoms, but admitting of very favourable 
diftindions. Ranfoms have been forbidden, as fub- 
jed to great abufe, being, in the common accepta- 
tion, contracts entered into at fea, by individual cap* 

tors, 
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tors, and very liable to be abufed, to the great incon- 1 

venience of neutral trade. But even ranfoms, under ^goj. ' 
circumilances of neceffity, are itiU allowed. Capi- 
tulations, in their nature, can fcarcely become liable to 
the fame objedion ; they being contrads between the 
commander and the conquered State ; on the contrary, 
they have always been favourably fupported, and it b 
of great importance to the general interefts of the 
captured that they ihould be fuftained* 

I am not aware, however, that the Prize A& au- 
thorizes me to condemn to the captors in fuch a cafe 
as the prefent. The ad gives them Jhips^ goods ^ Isfc. 
afloat^ This is a fum of money, which is not exadly 
of that defcription of things, though, m fome meafure, 
it tnay be taken as the reprefentation of them. It is to 
be recollected alfo, that this was a tranfa£tion in which 
the Aujirian army was co-operating ; and that there 
are confiderations of a public tendency, which make 
it ^highly important that capitulations of this nature 
ihould be confirmed by His Majefty : On this view of 
the queftion, it will be more expedient, on all accounts, 
that the condenmation ihould pafs to the Crown. As 
to the effed of the capitulation, I decide that queiHoa 
upon the merits, and without the ilighteft heiitation. 
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^•r- »<«. THE FRANKLIN, Goodrich Matter. 

DtDreryof npHis was a queftiou refpe&ing the right to reccnre 
nftitution, can- reftitution of the cargo, which had been decreed 

S\5*thcH<^ ^^ * former day, viz. Whether it ihould be deli- 
Uk ^^p^i^to' ^^^ ^^ ^^^ affignees of the proprietor, or to the 
th«/rtMi></, or affignees of the perfon who had given the claim for 
tho!^^ ' Mr. Marfden^ and had appeared as agent in the caufe 
ttahiiiiiu]^, during the whole proceedings. 

totiM tmoiiBtoir 
finnt ezpcndtd 

STw^ On the part of the agents the King^s Advocate and 

Laurence.'-^The fituation of agent is necefiarily ez« 
pofed to great ezpences. It is of the utmoft import- 
ance to agents, who are frequently the confignees of 
the cai^o, that, on reftitution, the intereft of the 
parties ihould be placed in a fituation as nearly as 
poffible fimilar to that which would have taken place 
if no capture had been made. In fuch a cafe, delivery 
to the confignee would have given him a lien over the 
property. Capture is to be confidered as delivery.; 
and therefore the Court would not, by its interpofi- 
tion, make the fituation of the agent worfe than it 
would otherwife have been. It would be anxious to 
leave the pardes on equal terms, to difcufs their fe- 
veral pretentions before another jurifdi£^ion, where 
their whole demands might be adjufted : It is on thefe 
grounds prayed, that the Court would deliver the pro* 
perty to the affignees of the agent, on bail, to anfwer 
any fuits that may be inftituted ; or, at leaft, that 
it will not accede to the prayer of the affignees of 
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the propnetorsy and decree reftitution abfolutely to Th« 
them. ^ 



On the fart of the proprietors ^ Arnold and Swabey. — 
The circumftances fet forth in the petition fully 
(hew the injuftice of affigning to the affignees of 
Le Sou/ the property which belonged to the eftate 
of Marfden. It is a known principle of law that 
agents may at all times be revoked by their prin- 
cipal, on payment of the expences which have been 
incurred. This is the known condition of agents, 
and therefore no injuftice can be fuftained by any 
parties from the application of this known rule. 
That Capture is delivery, is a maxim generally re- 
ceived and underftood, as a juft principle applied 
to queftions of freight, and to fome other queftions^ 
that may arife m a Prize Court — but it is not to 
be taken in an unlimited fenfe, fo as to introduce 
all thofe pretenftons of lien^ which might have exifted, 
if the property had got into the aftual pojfejjion 
of the confignee. All the power of retaming, 
which this Court would venture to allow to the agent, 
againfl his principal, will be confined to fuch fums 
as have adtually been advanced in profecuting the 
fuit in this Court — and thefe have been offered to 
be paid« 

Judgment. 
Sir Wp Scott. — When this cafe came before the 
Court on a former day, on an application that the 
proceeds might be granted out to different perfons, to 
the affignees of the proprietor on the one fide, and 
to Mr. Le Seuf the agent of the party, on the other, 

their 
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The ^^ fevend pretenfions were dated in an Aft of 
pgAWKuw. Court J and it did appear to the Court then, that if 
^^^ the mtereft ( j) of the afligneea had been clearly ftated^ 
if they had been fufficiently defcribed as the aiEgnees 
of the principals compofing the firm of Mar/den 
and Company^ they would have been entitled to 
reftitution. 

From the nature of the bufinefs, which is tranf- 
aded in this Court, it muft frequently happen that a 
confiderable portion of it will pafs under the direc- 
tion of agents, 'who may incur confiderable expences 
on that account. This circumftance may reafonably 
entitle them to the protection of the Court ; but this 
prote£Uon muft not be incautioufly extended beycwd 
the particular fpedes of expences that are incurred ia 
profecuting the bufinefs in the Court. If it Ibould 
appear that the agent had made confiderable advances 
for fuch purpofes, the Court would be juftifiedio 
refufing to let the reftitution pafs the feal, until fuch 
advances had been repaid ; but as to any other ac- 
counts that may be to be fetded between the pardes^ 
it would be improper for me to cad an eye upcxi them. 
Was the Court to entenain fuch queftions, it would 
aflfume a jurifdidtion which the conftitution of the 
country has not entrufted to it ; and from not 
being habitually acquainted with the principles on 
which fuch queftions are decided, it would run a per- 
petual rifk of doing injuftice between the parties. On 



{a) It was faid at that time» that Mar/den waa engaged in dif- 
ferent branches of trade, and that it did not diftiodly appear that 
the petitioning affignees were the particular affignees <tf the finn 
to whom this cargo belonged. 
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all queftions of this kind, the Court would be guided tu 

by the general principle which has been ftated : It . !• 

would reftore to the principal, or permit the revocation ^^^. * 
of the agent, on payment of the advances which had 
been made, for bufmefs tranfaded in the courfe of 
proceedings in the Court. On the former hearing, 
the Court would have reftored to the affignees of the 
principal, if they had been properly conlUtuted ; but 
a doubt arofe whether they could be fo confidered { 
inafmuch as it did not appear whether one of the 
parties was involved in the bankruptcy, under which 
the aflignecs claim to be entitled. It now turns out, 
that this doubt was well founded, for he was not . 
involved in the commiifion ; but he has executed a 
fpecial power of attorney to thefe aflignees, who of 
courfe now have a general authority. Since that time, 
Mr. Le Seufj the agent, has become a bankrupt, and 
as fuch has incurred a total inability to receive the 
reftitution. The prayer which is now made, is, that 
the property may be delivered to the ajftpiees of this 
agents on bail being given to abide adjudication. Ad- 
judication in this Court has already pafled, and there- 
fore if that is all which is meant, it would be to abide 
nothing. As to any other fuits that may be in con- 
templation before other Courts, I (hall not venture to 
form a judgment upon them. The truft of agency, 
with which Mr. Le Seuf was for a long time invefted, 
is of a perfonal nature, and cannot be reprefented by 
the charader which the aflignees bear, as the guardians 
of his eftate. What general claims the eftate of Mr. Le 
Seuf mz,y have agamft Mr. Mar/den j it is not for thij 
Court to enquire, beyond the neceilary advances that 
may have been made in this caufe, and thefe have been 

offered 
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offered to be difcharged; On the whole of this cafe, 
I am of opinion that it is not proper that the Court 
ihould give a fufpenfive judgment. It is time that 
die matter was finally determined. The parties are, 
m one Jide^ merely the aifignees of the eftate of 
Mr. Le Seuf^ who are by no means the reprefentatives 
of him in his charadter of agent. — On the other fide 
there are the aflignees of the principali who reprefent 
him in every refped, both in authority and intereft. I 
have no hefitation in decredng reftitution to them, on 
payment of the expences that have been incurred in 
the profecution of this claim. 



Rtfiflaaceto 
fcarch — 
Swedifli con- 
voy. 

Dmin^on»atto 
the itd of an 
abandonment of 
the purpofe 
of refinance 
over-tuled — - 
Condemnation. 



THE ELSABE, Maas Mafter. 

nPHis was a cafe refpedJng refiflance to fearcb, cm 
the part of the fecond Swedijb convoy, detained 
7th Auguft 1798. The general argument, on the 
principles applicable to fuch cafes, is already before 
the public in a fimilar cafe (d). The particuhr argu- 
ment, as to the fads of refiftance in this cafe, is fo 
fully developed in the judgment, as to render it unne- 
ceflary to (late the arguments of Counfdi. 

Judgment. 
Sir W. Scott. — I have now to decide on this clafsof 
cafes ; and before I do that, it may not be improper 



(«) Mariat Paul/en^ fupra. 



to 
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to fay a very few words upon the reafons, which ^h* 

have retarded the determination to this late period. I 1- 

am not infenfible to the inconvenience that the par« Tsoj. ' 
ties may have fuftained from delay, nor am I un- 
mindful, as I truit they will readily believe, of the 
duty of difcharging my judicial functions, on all oc« 
caiions, with due expedition. At the fame time, 
they will recoiled not only the magnitude, but the 
fingularity of the queftion, and the circumftances 
that are eflentially connected with it. It is not un- 
known to themi that, for a very long period, the 
final determination of another cafe, very (imilar in 
its nature, had not been given by the Superior 
Court. It was utterly unknown to this Court, what 
that determination would be; how far the Superior 
Court would affirm the principles that had been laid 
down here— or how far it might, in its fuperior wif- 
dom, fee caufe to cprreft the errors of the firft ad- 
judication, both in eSeOt and in principle. Until that 
was known, it appeared to be a delay not inconfiftent 
with public juftice, that this cafe fhould remain fuf- 
pended. After that determination was given, it was a 
matter of public notoriety, and particularly well known 
to the Court itfelf, that negociations were going on be- 
tween the two countries, which may, in fome views, be 
confidered as the real parties in this litigation ; and al- 
though thefe negociations could not affed the legal 
merits of this particular cafe, they might poffibly render 
it unneceflary to pronounce any judgment whatever 
upon them. During this period, many confiderations, 
both of a public and private nature, concurred to render 
it inexpedient that any decifion fliould be given. 
VOL. IV. £ B Thefe 
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'^^ Tbefe caufes have> however, at Icncth ccafed: 

Slsabk 

We are now arrived at a time, when every ohftmc* 



^Tsoa^' tion, to which a juft pradence might attend, is re- 
moved. The appellate judgment has been pronounc- 
ed. The negodations have terminated -^-and infoch 
a manner, as to leave this Court in fiiU poffeffioa of 
the legal merits of the cafe. What agreements there 
may be of a nature merely amicable between die 
two countries, — how far the one may have deemed it 
expedient J to recede from claims of right, and to 
fobftitute indulgent and favouraUe terms of rebxa* 
tion, are matters of difcretion and profpedive po- 
licy merely. They in no degree whatever afied the 
legal merits of this cafe, and can fupply no priocqile 
for its decifion. 

The appellate judgment has affirmed the fentence of 
this Court, though without reafons, and as it is not 
unufual in many other cafes, in very general terms. 
To fay the leaft, // has notjhaken the authority of 
that deciiion, as to this Court itfelf; becaufetheib* 
lemn judgment of the Court upon general princi{de8 
mti/i be an authority to the Court itfelf ; inafmnch as 
inftability of principle would be one of the greateft 
niifchiefs that could arife in the adminiflration of amy 
fy ftem of j urifprudence. A cafe may occur^ indeed^ in 
which it may be the duty of a Court of Juftice to bredt 
throught the reftraint of former authority impofed by 
itfelf; but I confefs no fuch feeling attends this cafe^ b^ 
caufe I mufl fay, without hefitation, that having ccxA* 
dered all that has been faid,and all that has been written, 
on the fubjed, with the attention due to its import* 
ance, I have not felt the flighteft inclination of mind 

to 
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to recede from any principle, on Mrhich that judg- i^« 

ment was formed. 

How far the appellate judgment has confirmed all the "Tg^j. 
principles that are there laid down, has been queftioned 
in argument It is a queftion, however, into which 
I do not feel myfelf difpofed, or called upon, to 
enter very minuteljr, for the reafon already given, that 
if they are not pofitively difclaimed by the Court 
above, they continue to bind the legal confcience of 
the Court below. At the fame time, I think it hardly 
poflible to avoid two obfervations : yf/^. That if the 
principles had been fuch, as that Court difapproved, 
it could not but have felt the obligation of difclaim- 
ing them. They are principles of confiderable ex- 
tent,— -operating on great fubjefts, — and leading to 
great confequences ; they are not indifferent in their 
nature, and if erroneous, it fhould rather feem that 
public interefts called forcibly for a public difavowal of 
them ; fecondly^ That although it is not to be fup- 
pofed that every incidental expreilion of opinion, is con- 
firmed by that judgment, — (for this Court is not wild 
enough to attribute fuch effeft to any appellate judg- 
ment, or even to concdve itfelf bound by fuch obiter 
intimations), it feems, ex vi necejjitatisj that the lead- 
ing and fundamental pofitions mud be confidered as 
affirmed. For Inftance, it mud be taken to be af- 
firmed, that the Court of Prize has cognizance of 
fuch a matter — that it is competent to entertain the 
queftion — that it is not bound to leave it to the chance 
of force in this particular inftance, or to the chance 
of negocations afterwards, between two countries, 
neutral in law, but hoftile in difpofition m confe- 
qoence of foch an unnatural occurrence of hoftility, 

s £ a to 
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The to the chance of negociations, I fay, which migbt 

EllABt. " 



continue, whilft the fame occurrence takes place agam, 
^Tsoj *' ^ *^ would have done in this very inilance. In the next 
place J It mud, I think, be taken, ex vi nece^atisj as 
affirmed, that refiftance to fearch is penal, and diat 
the penalty is confifcation ; thirdly ^ That that refift- 
ance, being direded to b^ given by the Soverdgn of the 
State, affords no proteftion ; fourthly j That the refift- 
ance of the covoying (hip is the refiftance of the whole 
convoy ; zndjifthly^ That the refiftance given in that 
particular cafe, was the criminal aft which led to the 
penal confequence. All thefe pofitions are not only 
unfliaken, but they are, in my appreheniion, bound 
up in the judgment of the Court of Appeal, and 
fubftantially affirmed by it ; and if there are any per- 
fons who difpute the affirmance on thefe grounds, 
they are at leaft called upon to (hew, on what other 
grounds // was^ or could be affirmed ; or how it was 
poffible to arrive at the fame conclufion, on any other 
principles, than thofe laid down as the foundation of 
that fentence in the Court below. On the fundamental 
pofitions of that fentence, then, by which the juftice 
of the decifion muft be tried, I do not feel myfelf 
difpofed to doubt, either from any thing that I have 
heard, or from any thing which farther refle&ion has 
fuggefted to me, or from the manner in which the 
opinion of the Superior Court has been exprefled 
upon it. 

The fundamental pofidons of the former fentence 
being taken as affirmed, it would be only neceflary to 
enquire, whether any fuch diftin&ion arifes in the &ds 
of thefe cafes, as will vary the judgment of the Court 
upon them. It has been much preffed, as a material 

dif. 
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diftinfUoil, that the commander of this convoy did The 
not carry the purpofe of refiftance into eflFefl: ; that it 



was altogether abandoned, not from any incapacity '^'Isol!^' 
to relift, but from motives of amity and honorable 
difcredon. A reference has been made on this head, 
to an opinion of the Court intimated in the former 
judgment, that '^ if the intention was volunta- 
rily and clearly abandoned, an intention fo aban- 
doned, or even a flight helitation about it, would not 
conftitute a violation of right." But the difficulty 
of advancing fuch a plea, in oppofition to the impe- 
rative inftrudions of his own government " to rejifij* 
is alfo there noticed ; and though I will not fay that 
it is an abfolute impoffibility that a commander 
fhould take upon himfelf the frightful refponfibility 
of departing from the orders of his Government, I 
may fafely affirm that it is mod highly improbable^ 
and that every prefumption is againft it. That a mi- 
litary officer (hould take on himfelf to reverie the or- 
ders of his Government, to aflume the charafter of a 
paramount Statefman, and fay, ^' True it is, you gave 
me fuch orders ; but all this is wrong, and I will not 
carry them into execution,** is the mod improbable 
of all fuppofltions, and direftly contrary to the firft rule ^ 
of his duty, which is obedience. A perfon ading unde^ 
fuch inftrudions muft neceflarily fuppofe, that all con- 
(iderations of policy had been fully weighed by the State; 
and that all that was required from him was a prompt 
obedience to the orders which he had received — orders, 
it is to be obferved, operating not conftrudlively on any 
unforefeen emergency arifing by furprize, but ex- 
prefsly applying to the very tranfadion before him — 
the cafusf^derisy if I may fo fay, between him and 
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his Government — - the exprefs purpofe of tbt oott^ 
mand with which he was entrufted. 
. The very fuggeftion of an abandonment of fucb a 
purpofe, fets out with the greateft improbalHUtj 
againll it ; and therefore it mud at lead be required to 
be made out by the mod clear and indubitable proof. 
In the prefent cafe, this fuggeftion is not introduced 
by any kind of plea, but it b merely taken up h 
argument, as fufEciently proved by the condud of 
the tranfadion on both fides, and the correfpondence 
which paiTed between the Swedijh of&cer and the 
commander of the Englijh frigate. The Swedijb officer 
himfelf has not ventured to aver that fuch were hit 
motives. Let us fee how the fuggeftion is fuf^rted 
by the fa£b which afbually took place. The affi- 
davit of the Engiijh officer. Captain Ommaney^ gives 
this reprefentation of the matter : '' That on the 
7th o{ Auguft 1798, His Majefty's floop the Bufj^ 
of 1 8 guns, in company with His Majefty's cutter 
brig the Speedwell^ of 14 guns, fell in with a fleet 
of Swedijh merchantmen in the North Sea, under 
convoy of a Swedijh frigate of war, of 24 guns : 
that His Majefty's floop ran clofe along-fide the 
Swedijh frigate, and the deponent having hailed 
her, enquired where they were bound ? That be 
was anfwered, they were bound on a cruize; that 
on the queftion being repeated, they replied, ^ to 
the Spanijh Sea ;' that at the time he io ran along* 
fide the Swedijh frigate, he plainly faw that all her 
men were at quarters, and every thing cleared for 
adion, and the tompions out of the guns ; that on 
the deponent's informing them that he muft eza^ 
f f fnine the convoy, they replied from o& board the 
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** Swedijh frigate, that their orders were not to per- xhe 
•^ mit any Englijh veffel to overhaul the convoy ; that ^"^"' 
** the deponent perceiving the faid Swedijh frigate Mv.a8th, 
*' cleared for adion, informed the people on board ' ^' 
^^ her, that if they attempted to fire a (hot, he was 
well prepared to receive them ; and that if they did 
not immediately make a fignal for the convoy to 
bring to, he (hould immediately commence firing 
on the feveral (hips of the convoy for that purpofe.'^ 
Captain Ommaney then goes on to ftat^ ^' that after 
convening a .confiderable time, and perceiving the 
Swedijh commander did not mean to bring to, he 
faid he would fire a (hot into the convoy, and that 
he might refent it if he chofe } that the deponent 
was preparing to put this in execution, when the 
Swedijh ofHcer begged he would (lop, faying, he 
*' would fend an ofGcer on board, which he did; 
*^ that the officer delivered to this deponent a paper writ* 
" ing (a\ being a letter from the Swedijh commander; («) vide inf. 
^' that the faid officer faid, he faw fome boats boarding 
*^ the convoy, and that the Swedijh captain had de- 
*• clared, that if they were not recalled he (hould fire 
upon them ; that the deponent then wrote to the 
Swedijh commander, acquainting him that a Britijh 
officer had boarded one of the convoy, who reported 
^' that (he was bound to Cadiz^ and had on board ' 
^^ fpars of fufficient dimenfions to convert into mafts 
^^ for men of war, in confequence of which he would 
i^i/iA ^^ taking the (hip into port ; and if the 
Swedijh commander did not think proper to pro- 
ceed with the whole of his convoy into the Downs j 
for the purpofe of their being there examined, he 
^* (hould examine them at (ea ; on which the Swedijh 
•^ commander agreed to go into the Downs.^' 
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The On this ftatement of h&Sj I am to detennme 

! whether the acquiefcence proceeded only from an ina- 

^'lioll^' bility to refift, or from an aflfumption of this very 
hazardous prudence on the part of the Swedijh com- 
mander, inducing him to difobey the pofitive orders 
of his own Government, given profpe&ively for the 
very cafe which had occurred. The firft faft that 
may be fairly aflumed is, that all oppofirion iiras 
hopelefs. The proportions of force are ftated, from 
which, I think, it fuiEciently appears even to mere com- 
mon obfervation that the difparity was great — But I 
may ftill farther rely on the opinions delivered by naval 
men, which are exhibited to the Court — and on the 
teftimony of the Britijh officer, who concludes the parti- 
cular reprefentation which I have before cited, byaffert- 
ing his conviction, ^Vthatthe faid Swedijh frigate would 
have forcibly and hoftilely refifted the capture and 
detention of the feveral fliips under her convoy, had 
the force of His Majefty's fliips been inferior to that 
of the Swedijh frigate; and he verily believes that he 
was prevented from fo doing folely by the fuperiority 
of force." 

To have declined a hopelefs conteft is no impu- 
tation upon the courage of the Swedijh officer ; for it 
was not one of thofe occafions, rf any fuch exift, m 
which a man is to devote himfelf and his followers to 
certain deftrudlion, without the chance of procuring 
any benefit to his country : Nor could it juftly be 
deemed a difobedience to his inftruCtions; for an order 
to refift force by force, mufl be underftood to imply, 
that he had a force fufEcient to make and maintain 
refiftance ; and if he bad not, the order was no guide 
to his condudt. The conteft was ufelefe for proteding 

the 
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the convoy, and equally ufelefs for exciting the quef- '^^ 
tion between the two countries; becaufe a fubmiffion 



compelled by the terror of force, mud have all the '^'Igijj/*'' 
legal effed that could have been attributed to the 
mod bloody engagement. Suppofe the proportions of 
force had been inverted, and the Swedijh frigate had 
pofleffed an equal fuperiority, it would have ftill been 
equally the duty of the Swedijh officer, ading upon 
the confiderations of mere amity and prudence, which 
are afcribed to him, to have declined .m engagement; 
for all confiderations of that fort would have remained 
the fame, whatever might have been the relative pro- 
portions of force — and if fo, then this officer muft be 
fuppofed to be failing under inftrudions, which, under 
any aifignable circumftances, he felt it his duty to 
difobey. 

It is a little material, in confidering whether this 
change of condud took place, to confider a little the 
time at which it muft be fuppofed to take place. It ap- 
pears that his ihip at firft prefented herfelf in a ftate of 
preparation for adion. There had been abundant time 
for deliberation during his voyage, but no change of 
purpofe feems during that period to have been 
produced. On the firft appearance the Swedijh com- 
mander puts his fhip into a flate of hoftility : he af- 
ferts his orders to refift, and threatens to fire on the 
EngUjb boats. This is, I think, very unlike a volun- 
tary depofition and abandonment of the defign. A 
converfation enfue$,.on a matter of etiquette, which 
has no immediate connedion with the queftion. Then 
comes the material £adj That the Swedijh comipander 
continues to ad in all refpeds fo much in conformity 
to ft|i inftrudions to refift, that Captain Ommaney 

put 
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Tbe^ put his fliip about, iieeming it neceflary to fuppoit 
''''^"' by fi>rce the claim which he had advanced to con^ 
^l^^* fearch. He is provoked to make the declaratioii, that 
if the convoy were not direfled to bring to, he 
fhould fire upon them. After this they oonfent to 
come into the Dawns, which is called an amicable 
agreement. But what is it ? The only queftion oa 
which this fort of treaty could operate, is as to tbe 
place in which the fearch fhould take place, whether 
in tbe Dcwnsy or at fea ; not as to the thing itfelf, 
but as to the mode of condudting it, after the Swedifl^ 
commander had been reduced to abfolute fubmiffioiL 
Looking to the relative y^r^v, and to the whole of what 
appears in the condud of the parties, I cannot but 
accede to the condufion exprefled by Captain Om- 
maney, that the Swedijh commander would have refiJUd 
tbe fearch of the convoy, if tbe force if tbe Britifhftnp 
bad been inferior to tbe Swedijh frigate. 

Two or three letters have been adverted to; 

firft, the letter from the Swedijh commander to 

Captain O/R/Mn^jT, and another written by the fame 

peribn, after the tranfadion, to the Adnairal of the 

(«) 7th Ausuft, port. The letter {a) to Captain Ommaney is in thefe 

*798. terms:-—*' Being commanded by my Sovereign, the 

King of Sweden, to take under ccmvoy fuch Swedijb 

merchant fhips, whofe cargoes confift of the pro- 

** duce of his dominions, and as fuch, being per- 

** fedly neutral, ought to pafs unmolefled by aU 

^ nations, I give my word of honour that all the 

merchant fhips proceeding under convoy of I£s 

Swedijh Majefty's frigate, have only foch goods on 

*< board ; at the fame time I dedare, that I have His 

^' Swedijb M4^fifs e9cprefs order ^ not to f^emza^ 
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^ of ihefi jbift to be vijited^ and if any attempt is The 
** made fo to doj to repel force by force. I hope no 






** hafty ftep may difturb the peace of two nations, ^^^ 
** that have been fo long united in the ftrongeft 
friendihip. If contrary to my expechition, this 
account of the cargoes of the convoy (hould be 
doubted, nothing is left to me to do, but to offer 
to proceed with the fame to the Downs^ and by the 
^* decifion of the two Courts have this important 
** controverfy fettled.**. 

Now I cannot but think, that when it is faid, 
** / have His Swedijh Majefty*s exprefs order not to fuffer 
** any of tbefe Jbips to be vijited; andj if any attempt 
** if madey to repel force by force /** and then " nothing 
** is left for me to do but to accompany you to 
^^ the Downs^^ it is in effed an admiflion on the part 
of the SwecUJh commander, that he was a&ing un- 
der irrefiftible compulflon. To fay, ^' Nothing is 
left to me,** that is, *' nothing in prudence;** ** no 
reafonable option,** is, under every conftrudion that I 
can put upon thefe words, to admit that he yielded 
only to a fuperiority of force ; for otherwife, that 
very thing was left for him to do^ which was enjoined by 
the exprefs order of his Government, ^^ he ws^ to 
repel force by forced* the very meafure for which he 
had been preparing, until the conteft appeared hope- 
lefs, and he was induced under thofe circumftances to 
fubmit. 

The other letter, to which allufion has been made, 
was fent by the Swedifh commander to the Admiral in 
the Downs (^ ), *' Being commanded by His Kfajefty the («) Anpift 9tk, 
^ King of Sweden^ to accomp»y with his frigate die '^ 
^ Ulla Ferfonj to the places of their defiination, fach 
^ Swedifh nierchant fliips as are laden with neutral 
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The u goods, and to proted them from all violence and vjfita* 
^^ tiony I was convinced from the refpe£l due to His 



^803?^ " Majefty's flag, that thefe merchants (hips would be 

'^ fuffered to pafs unmolefted under its protection ; to 

*^ much the more as the perfed neutrality which I£s 

'^ Majefty obferves during the prefent war, makes bim 

^^ refufe protection to fuch gobds as are confifcable by 

*^ the exifting treaties of neutrality. I have nevertbe- 

^^ le& had the moil unexpe&ed declaration from Cap- 

^^ tain Ommaneyy who, with two of His Britannic Ab> 

^ jefty's brig cutters fell in with me in the fouthem 

^ part of the North Sea^ on the 7th of Au^Jl inftant, 

. ^^ that he had received orders to fire upon His Majeft/s 

*^ frigate, if permiffion was not granted to vifit tbe 

^^ merchant (hips under his convoy ; and iikewife 

^ *^ i^fift^d upon bringing one of the (aid (hips into an 

^' Englijh port, becaufe, as he would have it, feme 

*^ fpars, which had been oii board this veflel as fpare 

^< yards or topmafts, ought to be deemed confifcable. 

^^ For this reafon, I am come into this Road with I£s 

*^ Majefty's frigate and the (hips under her convoy.'' 

Is not here a peremptory demand made by the Britijh 

officer, and a hard bargain of nec^ty fubmitted to 

by the other.—- >Captain Ommanej had received orders 

to (ire, if vifitation and fearch was not permitted ; he 

injijis upon vifttation ; and for this reafon the Swe£Jb 

officer comes into the Roads. ^ 

Some reference has been made in an obfcure 
manner to the trial of this gentleman in Sweden on 
account of this tranfa£tion. Infucha.fituation, wbat 
could have been his defence? Can I fuppofe it to be 
this, *' You gave me mifchievous orders, and I thought 
proper to depart from them?" Muft it not teiTe 

10 been 
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been rather this, ^^ I was compelled by fuperior forces The 
I declined a hopelefs conteft, but you have every ^'•*^*'' 
benefit of refiftance by this compulfion which was put ^••- *^^» 
upon me ? To have attempted to repel force by force 
under fuch circumftances, could have led only to the 
facrifice of the lives of brave men, who were willing to 
do their duty, as long a^ there is any profped of do- 
ing it with utility to the State ; but whofe lives it 
became the duty of their commander to preferve firom 
a conteft, in which the fuperiority of force ren- 
dered all profpeft of fucccfs utterly hopelefs.** 
Surely this was the natural defence for any <nai> 
to refort to, and that which is conformable to the 
fa£b. Any other defence, would have been folly 
and treafon mixed up together. * 

In a matter of this kind, I (hould think myfelf guilty 
of very blameable levity, if 1 proceeded to pafs judg« 
ment without feeling a very weighty impreffion on my 
mind, from the magnitude of the queflion. On wrong 
principles I think I cannot be accufed of deciding, be- 
caufe they are principles confirmed by the judgment of 
a tribunal, which is binding upon me. It is alfo no 
fmall confolation to me to confider, that whatever fome 
particular perfons may think of thefe principles, they 
are principles mofl: conducive to the peace and tran- 
quility of the world ; for no worfe ftate of things can 
be known to the prance of nations in the conduft of 
their hoftilities, than this, that when a country is unfor- 
tunately engaged in a war with any other, it muft con- 
fider itfelf as unavoidably at war with the whole world. 
In applying the principles of law to the fads of this 
cafe, I have only the fupport of my own imperfed 
judgment. I (hould have been glad if any fuch dif- 

tindion$ 
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dodions had been pointed out, as could hare juiBfied 
. me to vary the judgment which it is my duty to pro* 
"^TsS^ nounce— but I can arriveat no fuch conclufion. When 
and how this judgment may ofierate as to Its ultimate 
effed, whofe purfe may really fuflFer, is totally foreign 
to the legal confideration of the matter. To future 
cafes the treaty which has been concluded between 
the two countries will fupply a law. It has been my 
duty to apply the law, by which thefe nations were 
bound before the Treaty, and to which all oth^ na- 
tions not pardes to the Treaty, continue to be fubgeft. 
Looking to the whole circumftances of the cafe, and 
to the principles which it is my duty to ^ply^ I feel 
myfelf compelled to pronounce the fame judgment, 
which I was under the neceflity of applying to the 
ibrmer cafe. Condemned. 



jki. isxh, THE DESIREE, Deplaney Mafter. 

i8oa. 

Fbf-eighth, ai- npHis was a qucftion on the admiffion of an allentioa 

legation «iw<#- J^ i_ r » • t » 

ted,^ohj autn, on the part of Admiral Lutwidge^ claiming his 

4roineda*and the flag-cighth in this prize, being a French frigate, of 
uV^^^^vy thirty-eight guns, captured on the coaft of France by 
the Admiralty, jjig Majcfty's fliip of war the Dart. 

vttrt to be con- ^ J ^ r 

fidered as em- The allegation dated the appointment of Admiral 
^ha aiSji' ' ' Luiwidge to be Commander in Chief of His Majefty's 
(StfSS.- fl"PS employed in the Dtrwns, agth March 1799, 
IS^n^ ^* ** That he fo continued at the time of capture : That 
Downs, Ae limits of that ftatbn or command in the Daum 

were always coniidered to be from the North Fere^ 

land 
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land to Beacby-Headj on the Englijh coaft, and from The 
Weft Capel on the Dutch coaft to Dieppe : That His ^'"*'' 
Majefty's fliip Andromeda was duly placed under his -'^•^•aWi, 
command by the Admiralty, i^ih April 1800, and 
fo continued to the 2d of Auguft following : That on 
the 1 8th April 1800, Admiral Lutwidge ordered a 
fquadron of (hips to proceed off Dunkirk^ under the 
conunand of the Andromeda^ Captain Inman: That 
the Andromeda having fprung her bowfprit, was after* 
wards ordered by Admiral Lutwidge to leave the 
command to the Babet^ and return to the Downs^ and 
on her arrival was fent off to the Little Nore^ for the 
purpofe of taking on board a bowfprit, with orders 
then to return to her anchorage in the Downs:, That 
whilft the Andromeda was at the Nore^ the Lords of 
the Admiralty having a fecret fervice to perform 
againft the force of the enemy then lying at Dunkirk^ 
did (by orders termed moji fecret^ 1 7th June 1 800,) 
inform Captain Inman^ that they had ordered the fire- 
fhips, Wafpj Falcon^ Rofario^ and Cornet^ then lying 
at the Little Nore, to put themfelves under the com- 
mand of Captain Inman^ and direded Captain Inman 
to proceed to fea, and perform fuch fecret fervice, and 
return to the Downs with the fliips and veffels under 
his command, and to tranfmit an account of his pro- 
ceedings to the Admiralty : That Captain Inman pro- 
ceeded from the Nore to the Downr^ and there con- 
fulted with Admiral Lmiwidge about the means of put- 
ting the orders into execution, and was by him ap- 
pointed to refume the command of the fquadron off 
DunAirij and failed oa the 33d June for that pur- 
pofe : That on the S4tfa June the Admiralty fent a 
meffage to Adminl Lutwidge^ requiring to be in- 
formed 
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The formed if he had received any intelligence from CapN 
tain Inman^ and that a correfpondence enfued between 



i^r Admiral Luiwidge and the Admiralty refpe£ting that 
fervice: That on the 25th June Admiral Lutwidp 
did, in confequence of an application from Captain 
InmaHj and with permlffian of the Admiralty^ difpatch die 
Teaxer and Boiler gun-brigs mider his command to 
join Captain Inman^ and by them fent a letter to Cap* 
tain Inmartj direding him that in cafe the veflels that 
were to join from the Note, Ihould not pafs through 
the Dawns J he fhould deliver to them the indofed 
orders, firft filling up the names, directing them to 
put themfelves under his command : That fuch a 
prafUce of ifluing blank orders to be filled up by an 
inferior officer is not unufual : That in confequence 
of thefe meafures, the force under Captain Inman did 
proceed to attack the force of the enemy in Dunkirk 
Road, and finally fucceeded in capturing the frigate 
in queftion: that a communication refpeding the 
capture was immediately made to Admiral LutwidgeJ* 
The allegation concluded by aiferting. Admiral Ltd* 
midge's right, by virtue of the premifes, to his flag- 
eighth in the prize, as captured by fhips under his 
command. 

On tbefefaSlsj the King's Advocate and Arnold cm* 
tended -^-^Thzt it was not to be confidered as an expe« 
didon under the command of Admiral Lutwidge ; that 
the orders of the Admiralty were not communicated 
tQ Captain Inman^ through Admiral Lutwidge ;''^ihdi 
Captain Inman was to be confidered as detached firom 
his former ftation by thefe immediate orders, and as 
being employed on a diflind fervice. 

On 
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On the other ftde^ Laurence argued — That the The 
capture was made by (hips under the command of ^"'*"^ 
Captain Inman^ who acknowledged himfelf to be at ^^^^^^^^ 
the time attached to the ftation of Admiral Luiwidge^ 
apd to be ading under his command, and who did not 
oppofe the Admiral's claim of the flag 8th : That the 
aftual capture was made by the Dart^ originally part 
of Admiral Lufu-idge^s fquadron: That although 
Captain Inman was a (hort time under the orders of the 
Admiralty only^ with refpeft to this fervice, he did in 
pafling through the Downs receive his orders from 
Admiral Luiwidge, to refume his former command 
over the fquadron off Dunkirk ; and that the aftual 
capture was made on that fervice, by one of the (hip, 
fo put under his command by Admiral Luiwidge. 

Judgment. 

Sir Wm. Scott. — If the claim for the flag eighth (hould 
not be admitted in this cafe, it would, I think, con(b'tute, 
in more refpefts than one, a very (ingular ftate of fafts. 
It would, in the firft place, be an extraordinary cir- 
cumflance. That a veflTel fliould be afting under the 
orders of an Admiral, and yet that other vejfels afting 
under that veflTel, fliould not be confidered as fubjed 
to the fame command ; — and idly. That the aftual 
captor fliould be a veflTel avowedly under the authority 
of the Admiral, and yet that other ftiips, who are only 
parties in the caufe, as aflFording conftruGive afliftance, 
IhouW, by their prefence, produce the eflTea of dif- 
foWing that connexion, and defeat the claim of the 
flag eighth, which is founded upon it. I will not lay 
it down abfolutely, that notwithftanding thefc app*' 
rent inconfiftencies, fuch a ftate of faOa might not by 

VOL. IV. , f poflibiUty 
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The poffibility exift, and perhaps, in fome cafes, (for I will 
^-^ !p- not affume to predetermine fuch a point under all poA 

^Ttij*' ^^^^^ ^^^s) J^Afy ^^ft i but all the evidence ftrongly 
difpofes me. to conclude, that no fuch fads exifted in 
the prefent inftance. It appears that after Captain i\^ 
man was appointed to this particular fervice, by the 
Admiralty (a), he did not confider himfelf as detached 
from Admiral Lutwidge's (lation, at any time. Before 
the capture J he undoubtedly communicated with him ; 
and he returns to his former command off Dunkirk 
under the Admiral's exprefs orders (A). The Board 



Moft fccret, 1 7 th June 1 800. 

(j) Having ordered the commanders of His Majefly's fire (hip$ 
y^ffS^ named in the margin, to put thcmfelves under your command, 

Falcon, gnd follow your orders for their further proceedings ; you arc 

Comet.' hereby required and directed to take them and the faid (hips un- 

der your command accordingly , and putting to fea fo foon as the 
Andromeda fliall be ready* and wind knd weather will permitp pro* 
ceed as expeditioufly as poflible off Dunhlrht and on your arriTal 
there, ufe your bed endeavours to take ordeflroy the frigates and 
other fliips belonging to the enemy, which you may find in Dvn- 
tiri Roads ; and having fo done or found it impra^icable fo to do, 
you are to repair with as little delay as poflible, with the (hips and 
▼effels under your command to the Downs for further order?, 
tranfmitting to our fe^retiiry an account of your arrival and pro* 
ceedings. 

Mem. 23d June 1800. 

(b) It is my diredtion that you proceed in the (hip you com- 
mand, and refume your ftahon as fenior officer of His Majcfty's 
(hips and veffels employed in watching the enemy's (hips off Dun* 

iiri. 

And (hould you in your vfay thither meet with the VtgilanU 
hired lugger, charged with any difpatches for me from Captain 
Mainwaring of the Bahet^ you are to open and pcrufe them, and 
fifterwaids fend tbem forward by faid luggor> S.L. 
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of Admiralty correfponded with Admiral Lutwidge xhe 
upon the fubjed; and the whole conduft of the ^"'*"' 
Admiralty, and of the feveral parties manifeftly /)«.^i3«hi 
fupporis the conclufion, that Captain Inman himfelf 
feems to have formed. I cannot but think that Admiral 
Lutwidge* s authority is to be confidered as continued 
over all thefe fhips, land as operating upon them through 
the inftrumentality of Captain Inman ; who thought 
himfelf throughout the whole tranfaftion, under that 
command, and is confirmed in that opinion by the 
Admiralty. Confidering the authority of Admiral 
Lutwidge to attach on this capture, I mud pronounce 
this to be an admiilible allegation. 



( 428 ) 



ORDER OF THE COURT. 

That in all cafes ^bere the (hips of the enemy ihall 
be burnt, funk, or deftroyed, and where proceedings 
are inftituted, merely for the purpofe of obtaining the 
bounty money ; only one witnefs (hall be examined, 
and that no copy of the interrogatories be returned 
annexed to the depofition of the witnefs. 

Ordered^ — That the fame rule be obferved in the 
cafes of captures of fmail privateers under fifty 
tons. 



W. SCOTT. 



Aug.Sj 1803. 
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A. 

r^WING to tbe long continuance of the late war, and the snoceu 
of the BrUiih arms, in all the operations that were directed 
against the colonial possessions of the Enemy, the cases depending 
on the interposition of nentral merchants in the colonial trade, 
have been beyond example nnmerons, and particular in their 
kind.— As t ery many of these have occnrred before the Court of 
Appeal, and as these decisions are not likely to find their way 
to public notice, as authorities applied to any cases now remain- 
ing to be reported in the Court of Admiralty ; it may not be 
anacceptable to those, who are interested in prise questions, to be 
made acquainted with what has passed on those topics, in theform 
of a note annexed to these reports. 

Since the consequences of the colonial sjrstem hate formed 
so important a source of wealth and prosperity to the maritime 
states of Europe^ the general principle applied to cases of this 
description has been, thai the fundamental maxim of the trade 
being founded on a system of monopolizing to the parent state j the 
whole trade J to an J from her colonies in time of peace; it is not 
competent to neutral states^ in time of war ^ to assume thai trade on 
particular indulgendes, or on temporary relaxations arising from 
the state of war — thai such a trade is not entitled to the prioilegee 
and protection of a neutral character* The application of this 
general rule, however, has from time to time been qualified by 
some relaxations : It u upon the extent and legal effect of these 
relaxations, rather than on the existence, or fitness of the general 
principle Itself, that the Tarious discussions, which have taken 
place on these subjects, hare principally been employed. 

TOL. IV. [a] Duriug 
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During the war between Englandtnd America^ and the lereral 
powers of Europey that interfered to foment those differences, tbe 
principle was altogether intermitted — and on this ground, that 
France had professed, a short time before the commencement of 
hostilities, to have altogether hbtindoned the prindpleof monopolj, 
and meant, ai apermanent regutatioftj to admit neutnl merdianti 
to trade with the French colonies in the Weit Indies. The ercnt 
proTed the falsehood of that representation ; bat for a time the 
effect was the same: The Court of Admiralty of this covntrj, 
did not, during that war, apply the principle, or interrnpt tie 
intercourse of neutral Tessels iu that branch of commerce, more 
than in any other. 
(m) Not. 6. Soon after the commencement of the late war (a), the flrtt let rf 

1793. instructions that ksned, were framjed, not on the exception df tke 

American war, but on the antecedent practice, and directed crail* 
ers *^ to bring in for lawful adjudication, all Tcysela loaden wilh 
goodsy the produce of an j colony of Franecj or carrTiog profbiew 
or supplies for the use of any such colony.'* The i^azationt that 
haTO since been adopted, hate originated chiefly in the cbai^ tint 
has taken place, in the trade of that^part of the world, tinoe the 
establishment of an independent goTcmment on the coatinent of 
America — ^In consequence of that OTont, American Tends had 
been admitted to trade in some articles, and on certain condidois, 
with the colonies both of this Country and of Frakce. — Sudi^a 
permission had become a part of ihe general commercial amage* 
ments, as the ordinary state of their trade in time of peace. The 
commerce of America was therefore abridged by tli^firegebig 
iniiructionsy and debarred of the right generally ascribed to nii* 
tral trade in time of war, that it may be continaed, #ith par- 
ticular exceptions, on the basis of its ordinary estAlishment la 
consequence of representations made by the Americam goremaNat 
to this effect, new instructions to our cruixers weie iasiied, Mi 
Jan. 1794, apparently designed to exempt ^m^riam ships, tndlag 
between their own country, and the colonies of France. The 
directions were, ^^to bring in all vesteU loaden wUh ^oodr, As 
produce of the French West India iilandtj and cofn^ diteC^ 
from any port of the taid islands to any part in Europe.** 

In consequence of thu relaxation of the general principle la tk* 
Tour of American ? essels ; a similar liberty of reiortiog to thecrta* 
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Q^al market for the supply of their own consumption, was conceded 
to the neutral states of Europe* To this effect, a third set of 
pablic instructions issued 25th January 1798, which recite, as 
the special cause of farther alteration, ^^ Me present tiate of the 
commerce of this country^ a$ well as thai of neutral countries" and 
direct cruizers ^^ to bring in all vessels coming tcith cargoes^ the 
produce of any islander settlement of Fnnce^ Spain, or Holland, 
€md coming directly from any port of the said islands or settlements^ 
to any port of Europe, not being a port of this kingdom^ nor a 
port of the country to which such ships ^ being neutral ships {a)y 
belonged." 

Neutral Teasels were, by this relaxation, allowed to carry on a 
direct commerce between the colony of the enemy, and their owa 
country : — a concession rendered more reasonable by the e? entf 
of war, which, by annihilating the trade of France^ Spaxn^ and 
Holland^ had entirely deprived the states of Europcy of the oppor- 
tunity of supplying themseWes with the articles of colonial pro- 
duce, in those markets. This is the sum of the general rule, and 
of the relaxations, in the order in which they have occurred. On 
the effect and extent of the law, to be extracted from the rule aad 
the exceptions taken together, much argasient has been duplayed^ 
aad seTeral important judgments have been deliTered. 

On the illegality of the trade between the colony^ andthe Parent 
State of that colony ^ a solemn decision had been pronounced in the 
Court of Admiralty, in the case of the Imnumuely Nov. 7, 1799, 3 
Jdm. Rep* p* 186. In that case, the judge entered much at length 
into the nature of colonial establishments, and adverted to the 
prohibition intimated in the first instructions of 1793, as the Rule, 
to be emptied in all cases, which did not fall within the reach of 
any relaxation. In that instance, a cargo taken in at Bourdeaux^to 



(a) The port of the country of the vessel is here only men- 
tioned. The G>iirt of Admiralty has, however, allowed the benefit 
of the tame rule, to cases of a neutral vessel of one Country, 
going from an enemy's colony to the port of the owner of the 

cargo, being also a neutral port. Rosalie zxk6. Betty^ lu^jidm* 
Jtip. p. 343., and other cases. 

, [A]« be 
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be carried to Si. Domingo^ as asserted, on the actual account and 
risk of neutral merchants, was condemned on the question of lav. 
And in the case of the Rotey Voungy from HoUand to GuadaUnfej 
which happened on the same day, a trade between the conntiy of 
one belligerent, and the colony of an allied enemy, were held to 
ftanrl on the name footing' (a). 

In thp taripty of rases transmitted to the Court of Appeal, from 
t»M' Clourti of Vice- Admiralty, other questions have arisen, which 
bafp carried the discussion of this snbject considerably farther* 

The leading judgment that has been deliTered on these ques- 
tions, in the court of Appeal, was in the case of the Wilhdmimi^ 
Otto, 26th Nov. 1801.~A Danish Tessel, taken Jufy 1798, on a 
Toy age from La Guayra to Leghorn^ and carrying a cargo of colo- 
nial produce, claimed for merchants of Bremen. From the discus- 
sion of this case, may be stated most of the topics of argument, 
applicable to the general question. — On the part of the Ciaimaitf 
it was contended, that whaterer authority might be ascribed to 
the decisions in the war of 1756, they did not by any meant deter- 
mine the question now before the Court. — Thej^ were cases of 
neutral vessels going to the colonies of France^ at first under 
special licences, and certificates of permission from tbe gorera- 
ment of France; which rendered them liable to be conddered as 
adopted French Mps. Though the same course of decisions conti- 
nued during that war, afler the licences had been laid aside, it wu 
on the same view of things, that the fact of speciai permUihn was 
equally notorious : the trade itself being in direct departure fron 
the restriction, which had heretofore iuTariably excluded all fo- 
reign Tessels from the colonial trade of France. It was therefore 
a rule, not laid down at that time so broadly, as to comprdiend all 
trade with the colonies of the enemies generally, but foondedon 



(a) Under this principle must be reckoned, the trade between 
the tettlemeni of one enemy ^ and the colonial poaessum of an allied 
enemy. The New Adventure^ Lords, Nov, 26, 1801, beii^ tfaa 
case of an American ship and cargo of slaves, taken on a voyage 
from the French settlement of Goree, to the Hawumtdim Con- 
demned. Also the Oxolm^ Lords^ Uth March 1802. 
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the special fact of the pre?iou8 restriction of the French system. 
From this circumstance arose a material distinction, in favour of 
the present case. No such restrictions have been shewn to be com- 
mon to the colonial system of Spain : On the contrary, in that 
same war, a class of cases were uniformly restored, in which, pro- 
duce brought immediatefy from Monte Christiy was proTed to have 
come originally from the Spanish parts of SL Domingo^ while the 
produce, taken from the same place of general deposit, but com- 
ing originally from the French possessions, was condemned. So 
long ago, therefore as the war of 1756, neutral traders appear not 
to hare been precluded from purchasing the produce of the colo- 
nies of Spain in the WM Indies. In the samemanne^r, before the 
date of the present hostilities with ;^xitipt, a direct intercourse had 
been permitted to English Tessels, and ships of other nations. The 
(act, therefore, on which the old rule is founded, totally fails. 
A material difference presents itself also, in respect to themotiveS| 
under which the rule has been established. — Originally, the pre- 
tensions to exclude all neuiralsj was uniformly applied on the part 
of the belligerent ; by which, the effect of reducing such settle- 
ments, for want of supplies, l>ecame a probable issue of war : not^j 
since the relaxations have conceded to neutral merchants, the li- 
berty of carrying thither cargoes of innoiious articles, and also of 
withdrawing the produce of the colony, for the purpose of carry- 
ing it to their own ports — fioze, to restrict them from carrying such 
cargoes directly to theporis of other neutral states^ becomes a rule, 
apparently capricious in its operation, and one of which the policy 
is not so evident. From the Northern nations of Europe, no ap- 
prehensions are to be entertained, of a competition injurious to the 
commercial interests of our own country. To eiclude them from 
this mode of traflic in the produce of the enemy's colonies, is to 
throw a farther advantage into the hands of American merchants, 
who can with greater ease import it first into their own country, 
and then send it on by re» exportation — a course of trade which 
affords no means of detecting, whether such re-exportation is in 
fact, a fair transaction, originating in fre^h speculations on com- 
modities already (a) imported, and become part of the national 
stock 

(a) The means of ascertaining the truth and fairness of such 
importation, is a matter exposed to considerable difficulty. Gases 
on this subject are, The Po%, Laskyy 2 Adm* Rep. page 361, The 

[a] 3 Mercury y 
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itock — or whether it is only a fraudulent mode of eoDoedfaig 
the continuance of the first UU^al destination. 

TatLing the present case, therefore, to bo entirely beride the 
principle of those precedents of 1756, and free from any nisehM 
intended to be guarded against by that train of deci8iona.-^Patthif 
these precedents out of the question, — From what qoarter Is the 
law of condemnation to be deriTed ? In the American war, no ob- 
struction was glTen to a free trade with the colonies of Spoin. The 
instructions which hare issued during this present war, contab 
no such mle ; in those of 1793 and 1794, the SpaiUik coloaies 
were not mentioned ; those of 1798, aris scarcely applicable to 
this transaction, in point of time, but even Ift^ prescribe no nle 
of condemnation to the Court. They direct only ^* the bringing 
in," leaving it to the Couit to apply the rule of decision, tiat 
should be fairly deducible from the law of nations. — No such rals 
has ever yet been applied to trade with the colonies of iSjJMidi. If it 
were deemed fit and proper'to establish such a mle, it is equitablf, 
at least that there 'should be some notification, before it can bo 
enforced to the confiscation of valuable prope ity - w hich nestrsl 
merchants may reasonably thinlL themselves at liberty to enploj 
in a trade, not pronounced illegal, either by public declaration, 
or by the antecedent practice of this Court. 

On the part of the Captors. — ^The question in this case, is, %h^ 
ther the ship and cargo were engaged in a lawfol tirade— -liefaig 
taken on a voyage from the colony of Sp^^ to a port in Etiropf^ 
not being a port of this kingdom, nor of the country, to whick 
either ship or cargo belongs ? If that cannot be maintained, tiiepe- 
nalty of confiscation will follow, not from any particnlarlnstme- 



Mercuryj Lords^ 13th Jan. 180), an American Teasel, bdngiog 
a cargo of produce from the Haoannahj merely tonchingin Ame' 
rica for fresh papers, without landing the cargo, or paying duties, 
and sailing again on a voyage to Hamburgh. — Sbip and caifo 
condemned. 

The Eagky fVeekt^ an American ship from Bitboa to the His- 
vannahj laden with a cargo of bar iron and nails. Lairds^ Mt§ 
18th, 1802. The ship had touched at Philadelphia for repairs ;- 
the cargo had been entered for exportaiion^ and had after^^udi 
been taken on board again.^The Court directed farther proof 
to be made of the nature of the imporiaUon Into America. 
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tioD, bat under the general law of nations ; which, when it has 
distingalshed what lean unlawful trade in time of war, inflicts the 
penalty of confiscation, as the sanction by which alone the princi- 
ples of that species of law are to be enforced. If it were by the 
instructions alone that this question was to be decided, there might 
be some ground for demanding, from whence the penalty of con- 
fiscation is derUed ; since they make no mention of it. The impor- 
tant fact howeTer is, that the instructions donoicontiiiuie the low; 
they have none of the cbaracterbtics that would accompany them, 
if they had been so intended ; they neither specify the punishment, 
nor de3crit>e the several situations, to which the penalty of confis- 
cation has been alr^dy applied ; they contain nothing relative to 
a trade to the colonies, — ^which has, however, both in this Court, 
and In the Court of Admiralty, been considered as falling equally 
within the penalty of thd law ; 2d Adm. Rep. p. 208 ; The instruc- 
tions are not circulated to foreign states by general notification, 
nor even delivered to our own cruisers ; they are, therefore, 
manifestly deficient in the essential qualities of a law, and are to 
be taken only as so many declarations, of the degree in which the 
Executive Government is, from time to time, disposed to remit 
some part of the full right, accruing under the general principle of 
law. To what then can the court look for its authority on this 
subject, better than to the decisions of this Board, on the very 
same question presenting itself, in the war of 1756. At that period, 
there were no instructions, in which the principle was laid down ; 
yet then the Court did not hesitate to come to a conclusion, on 
the illegality of such a trade. 

The general rule, that neutrals cannot legally trade to the colo- 
nies of belligerents, is indeed deducible, from the most clear and 
admitted principles of the law of nations. — A belligerent has a 
right, so far as his enemy only is concerned, to distress, and even 
to annihilate, the commerce of the enemy. That right is, however, 
restricted by another, belonging to neutral nations, viz. the right 
to carry on their accustomed trade. But the colonial trade being 
a branch of commerce, from which neutrals are eacluded in time 
of peace, they can suffer no injury, by not being allowed to engage 
in it during hostilities. On the contrary, it is their known duty to 
abstain from such a trade ; inasmuch as it is an obvious and un- 
doubted principle of general law, that neutrals are nut to interpose 
in war, so as to afford to one enemy a manifest aid or relief from 

[a]4 th# 
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the pressure of hii adTersary— Aoj/em botti immimeuii enpere. Thb 
is as an admitted principle^ in respect to its intrinsic fitness aid 
propriety, whatever difference of opinioii may sometimes arise|U 
to the particular circumstances, which are necessary to wanaat 
the application of it. In many instances indeed, it may be difficaltto 
discriminate between the trade assumed by neutrals in aMifegasms 
of war J and the ordinary state of their commerce. Bnt the anirer- 
sai principle of restriction, on which the colonial system of Emr^pi 
is built, pats the question of fact on this point beyond all doidit 
The principle of monopoly (a) is as erideot and notorioas as the 
existence of tiie colonies themselves. If, under tbisajeteniyneatrals 

art 



(a) The system, which has premiled amoostt the nations of 
Europe^ of holding their colonies incownmumicablej (as it is ei- 
pressed by GoTemor PowHai)^ is so notorious, ttat it nay appear 
iiperfluoas to refer to any particular authorities, espedfUy those 
<if a remote period. It may, however, be not altogether without 
Its use, to collect some of the mote public ezpreadoot ef tllis gene- 
ral policy, which tend to make it in some measnre a part of the 
relatiTe system of Ewrqpean politics, and as snd, more fit to be- 
come tlie foundation of a prindple of public law. In the wery con- 
mencement of these establishments on the partef j^wfn, in 1508, 
when the India Home was first established at ftpsffg, Mm trade 
appears to haTe been kept prindpally in tlie hands of Goferoment, 
with leave however to native Sjp mk ar d My and even to fot eig ners 
in partnership widi native Spamards^ to send merchandise to the 
Wed Indies^ in Spanish boiUme only.— .Aulersofi*# Hhiory ef 
C oau n er ee ^ voL L p. 334. In 1539, security was directed to he 
taken at gfy—fofa, <<to enter thecargo at Seville.^ 
(•} 1649. At the treaty of tftmiler (a), Mr. Batnage says^ ^Tbe com- 

saerce of the Indiee occasioned greater difficnlty ; ThelMdlde- 
manded an entire liberty of trade to all in the possessions of^rnia. 
Bat it was objected, tliat such a liberty would be contrary to the 
kws of jpadi; that not only eirangen were excluded from! this 
commerce, as in their tr e ati e s with England^ bnt even many of the 
subjects of S ^n n amely the inhabitants of die provinces of 
JTo^ and Fkmden. It was at last agreed, that the exclnsiou 
should bo reciprocal, that the jp— sm^iii should not trade to te 

plM«e in te £oi€ and IFcsl £id», fas the peeMsrion of IToBm^; 

and 
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are without injustice, apd withoat complaint on their part, rigo^ 
rously excluded in time of peace, on what ground can they claim 
to be admitted in time of war, merely in consequence of the dis- 
tress felt, or apprehended, from the arms of the ad? ersary ? The 
produce of the colonies has become a most important article of 

and that the Dutch would submit to the same restraints. Annalei 
det Prav. Unies^ Vol. i. p. 56. Vide also the Treaty of Munsief. 
There was alsoa i^crmiBAOrdonnance t%A June 1673, by which it 
if declared, ^^ that such as should make inTasion, or trade without 
licence in the ports of the Indies^ should be proceeded against 
as pirates." Pollt. Reg. p. 21 1. 

So in the assiento treaty between France and Spafnj there was 
also a special clause, for the admission of ^^sneh merchandise into 
the ports of the Spanuh colonies, as should be taken prize in those 
seas from the enemies of France. Slaves, so taken, might be sold 
as part of the number under agreement. But merchandizes of 
other kinds, which were always prohibited, were to be sent to 
Carthagena and Porto Belloj to wait till the public fairs, and 
there to be sold under the inspection of the public officers of the 
Spanish govertiment." Abren. 302. 

By a treaty between England and France^ A. D. 1686. ^^ The 
subjects, inhabitants, &c. of each king, shall abstain from trading 
or fishing in any of the American possessions of the said kings, and 
ships found trading contrary to this agreement, shall be confiscated 
together with their lading.Co^cf. of Treatiei, 1739. Vol.i. p.246. 

In the Treaty of Uirechi^-^^^ There shall be reciprocal and 
perfect liberty of naTigation and commerce, through all the do^ 
minions of England and France^ in Europe." Ibid. v. 344. 

In the ordinance of France 1730^ — Le Roi estant informe que 
le commerce atr anger continue dans quel^unes de ses colonies^ non 
obstant les de/bmes^ que ont esti faitespar diffirentes ordonances ei 
riglementSy ei notammeni par celm du 20 Aout^ 1 698 ; el desirani 
empecher lacanimuation de ce disordrcy ei conserver enentier i ses 
subfeds le commerce de ioutes ses colonies^ Ordonne, Sa Mqfesti d 
ious ses offiders ctfUaines commandant ses vaisseauxy de courer sur 
les vaisseausj barques ei aatres batimens de mer^ iant Francois^ 
qu*esirangers faisant le commerce estranger a set colonies de 
PAmeriquey les redmrepar la force des armeSf H de les prendre el 
emmener dans Pisle la plus prochaine^ Sfc, Codes des Prises j i. 2. p. 
1174.1188. national 
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DAtioiiml resource, to ttatlou poiieisiiig nich«tUbliihnMHte s Tb« 
supply to be afforded to the colooiet, is alto eaemHaito €bmr pre^ 
■erfatloD* The interroptioQ of this intercourse operaiea to desCroj 
these resources^ a« well as to compel the snmader of these pot* 
sessioosy in which it is that maritime States are most Tiiliienihle. 
Oot of this distiognishing and pecnlUr character of the eolososl 
trade, the general principle has grown, that neotrala are oot it 
liberty to interpose in it in time of war. Bot it is said, <* there km 
been relaxeikmif and it is therefore not to be inferred, that the 
old system would be again resumed, without notice and public 
-declaration.'^ Om the contrary^ the old Rule b to be taken as the 
' standing principloi from which no relaxations are to be presoaed| 
or extended, beyond the fair meaning of the terms in which they 
are couTeyed. The relaxation as to France, during the Amencee 
war, stood upon the peculiar ground of an asserted chaage of sf>* 
tern, which proved aflterwards to be bot a lallacioua and tOBipo- 
<inry expedient (a). As to the;^|!M|fiM colonies in that war, Spam 
was scarcely engaged in the war long enough to hri ag them ooder 
eonsideration. In the present war instructioas hav^ issued i»- 
parting a measured relaxation of the principle, as fares particular 
coniiderations seemed to require : Since none of those extend to 
the permimion of a trade like the present; the couseqneace will 
be, that this transaction deriving no protection from any .of the 
instructions, flslls back into the general law, and is by that sub- 
ject to condemnation* ' 

The Judgment of the Court was delivered by the LordChaooeU 
lor, to the following effect ;— The question in thb case has been 
accurately stated to be, wheiher thethip and cargo were taken ce e 
la^fultradejgomgfromacolonyofSjptlutoaportofEafQjfe^nol 
bem§ aporiofthU kingdomy nor of the conntfjfiowkldk^hertke 



(a) In jthe same manneri after the termination of the late war, 
BO early as Slst Dec. 1801, public notice was given at the JBe- 
vannahy and circulated in the American papers, <^ That nential 
traders would no longer be admitted into that port*" See also, a 
letter of the intendant of Louisiana to the American States 16ih 
Ocl/1782. — *^ As long as it was necessary to tolemte the ooia- 
merce of neutrals^- which is now abolished." . Polit. R^gist 
vohii. p. 34* , V ^. . - 
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shqtor cargo bebmgsi In the courM ef the discuisioD, some obrnv. 
etiont hare been thromrn ont upon the policy of applying any re- 
•trictions to tnch a trade— .But the qoestion for thit Court to con- 
sider Is, not whether the executiTe GrOTemnient has dofie wisely 
in restraining the relaxations within certain limits, but whether,by 
the law of nations, this ship and cargo, not falling within the reach 
of these relaxations, are Hable to confistetion. It has been dispet- 
ed also, << whether by the colonial system of Sptdn^ a forelgii mer- 
chant might not haTO been permitted to engage In such a trade-in 
time of peace.'' On this fact, the Court is disposed to hold It to 
be notorious, that such trade would noi haTO been allowed. It was 
the doty, of those proposing to derire any benefit from any such a 
permission, to hare prored it to haTO existed : That not having been 
done,theConrt thinks Itself justified in holding as a notorious fact, 
that such a trade in time of peace would not have been permitted. 

The question is then, Whether property taken In such a Toyage 
IS liable to confiscation I It has been repeatedly determined at4his 
board, Thaineuir(d$ are twiat iibertjjf to engage hi a trade wkk the 
eoiong oftheenemj^ in time of war ^ wkM ii not permitted to Jbre^ 
veadeintime of peace* Although the Instructions of I79S could 
not be said io make property so engaged liable to confiscation, if 
it were not so by the general law ; it will not be toomnch to at- 
tribute to those instructions, to say, that they are to be taken' as 
proof,that the Goremment of this Country understood such to be 
the law of nations, at the time when these instructions Issued. 
Worn the conduct of France also, in opening the ports of her coto" 
iil8#n short time prerlous to the breaking out of the Jmerkan 
war, for the purpose of aToiding the application of this principle. 
It Is manifest, that the principle Itself was thoroughly understood, 
by that Goremment, to be agreeable to the law of nations. 

Taking the rule then to proceed from akoown principle of pub- 
lic law, the question will be, whether there hare been any such 
relaxations of the general rule, as will embrace the circumstances 
of this case. To the practice of the last war, it is needless to ad- 
vert, since that rested solely on the peculiar circumstances, which 
have been before hinted at, in the conduct of France, If any pro- 
tection can be derived from the instructions of the present War^ 
It must be from those of 1794 or of 1798. If neither of theto^can 
be said to apply, the consequence will be, that the cas^, rafling 
Qnder the general rule, will be liable to confiscation. 

By 
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By the idstructions of 1704, it is not easy to conceive howinj 
protection can be afforded to this cargo. It has indeed been niged 
in way of argument, that the colonies of Spain are not mentioned 
in those instructions. On that circumstance it is obserrable, as far 
as it can be thought to operate fa? onrably for the present case, 
that it was at least obTious to eipect, that the same principle 
which was applied to the colonies of France^ would also be applied 
to other countries becoming enemies, and holding colonies and 
settlements of a similar nature— Without dwelling howoTor on 
that argument, it is more important to observe, that it is not the 
instructions which impose the penalty of confiscation — ^They only 
direct cruisers to bring in ^^ for legal adjudication," and then the 
question arises — Whether under the law ofnation*, ihepenaUy of 
conjucation does not attach. If the instructions of 1704, do not 
protect property taken in such a course of trade; If those of 1798 
are to be referred to, they expressly direct, ^^ the brmgmg in of 
ihqtiy coming with the produce of any colonie$ or seiilewtenis of 
France, Spain, or Me United Provinces, to any port o/*Europe, net 
being a port of this kingdom^ nor a port to which the thqf belongs.** 

This is the case of a Danish ship going from La Guyara ioLeg' 
Aom, with a cargo the produce of tlie Spanish settlement, and 
claimed for merchants nf Bremen, It is, therefore, a case not in- 
cluded in the relaiations of either of these instructions, but falling 
under the general law. It has already been pronounced to be the 
opinion of this Court, that, by the general law of nations U 
is not competent in neutrals^ to assume^ in time of woTj a trade 
with the colony of the enemy ^ which was not permitted in time of 
peace; and under this general position, the Court is of opinion, 
that this ship (a) and cargo are liable to confiscation. 

Oo 



(a) On this part of the judgment, it is to be observed, that 
the terms apply as well to the ship as to the cargo ; and in the 
printed case of the appellant, the ship was by mistake represented 
as condemned^ and as forming part of thei appeal. In the sentence 
of the Court below, however, the ship was restored, and there does 
not appear to have been any appeal from that part of the sentence, 
on the part of the captor. So, in the case of the JongCy Thomas^ 
Lordsy Natf. 1 8d 1 , 3 Adm» Rep, p. 333, although the term s of the 

Court 
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Od the aulhoiity of this decision, severui cases(l) were deter- (\) Volant, 
mined of similar voyages, subsequent to the instructions of 1793. o^hcrcases 
At the same time a class of causes was reserved for farther argu* Dec. 1801. 
ment, in which the whole trinsaction had taken place, prior to 
the issuing of the instructions of Nov, 1793. .Id the case of the 
CharlotUy Coffin^ an American vessel, taken oo a to j age from 
Cayenneio BourdeauXy October 1793, this matter came again un- 
der discussion. On the part of the claimants it was argued, that, 
hov^ever sound the principle might be, of not permitting neutrals, 
in time of war, to engage in any trade with the colonies of the 
enemy, which was not permitted in time of peace ; it vfas not so 
obvious and known in practice, as to fix on neutral merchants an 
obligation of presuming, ^^ that it would necessarily be re-esta- 
blished at the commencement of this war " in opposition to the 
intermediate practice, that had prevailed. Vessels engaging in 
such a trade, prior to any declaration of the intention of the Bel- 
ligerent, stood on a much more favorable footing, than those so 
employed after the instructions of 1793 ; since those instructions 
conveyed an admonition to neutral merchant8,to abstain from such 
a trade a^ was then marked out, as a just cause of seizure at kast. 
On this distinction it was contended, that, considering the change- 
able ground on which the principle was first established b 1756 j 

Court were general, attaching as well on the ship as on the cargo^ 
yet that voyage having been of ambiguous origin, commencing 
at Amsterdam^ but touching at Embden^ it was not precisely a 
judgment on a ship going singljf from a neutral country to th$ coto" 
fijf of the enemy. Owing to these circumstances, in the Nancys 
Uetijamin^ Dec. 1 9, 1809, an American ship going from La Guyara 
to Hamburgh^ it was for some time disputed, whether the Court 
had, in any precedent, pronounced the penalty of confiscation on 
the ship, in such a voyage; or whether the favourable distinction 
admitted by the Court of Admiralty, in the Minerva^ 3 Adm, . 
Rep. p. 232, was not to be applied. The Court was strongly 1m* 
pressed with a notion, that the penalty had been enforced, hold- 
ing it clearly to be within the same principle. In adverting to other 
(a) cases determined after the Wilhelmina on the authority of {•) VoUnt, 
that case, it appeared, that in several the ship had. been con- ^^|^™' ' 
demned. The principle was accordingly understood to eitend 
to the shtp as well as the cargo. 

and 
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and the apparent abandonment of it during the Uat wmr^ tliwe wu 
•nongh to entitle tlie claimant to the benefit of a jattifiable igoo- 
rance, to protect tliia propertj from coofiacntioo* 

On the other side, it was contended, bj arg«mei|tt which hafs 
been consolidated in the argument of the preceding caae^ that Che 
pripdple was sufficiently ob?ioaS| as a pripdple of piibllc lav 
without anj instructions ; that relaiatioos were to be confined 
to the circumstances of the war, that had giten rise to them, and 
that neutrmls were not to presume they would be continaed. On 
the 20th March 1803, the Conrt of Appeal prosoiuiced the ship 
and cargo solyect to condemnation ; by the same jodg ment -ai i e 
were condemned the Jenuha, Giles^ and the fieteffTy .JEsiMM% 
cases, ander similar circmnstanoes, as to thetiq^ of c»ptami.iBd 
resenred on the same question. 

By these decisions, the iUegaiii^ of voyage^ from the oolenks 
of the enemy to neutral ports of Eiirifw,. not being tha poits ef 
thotproprietora of the ship or cargo, nor a port of tbit Iriifdem, 
b fnUy established. 

On the same principle, in the Xti^, GlaveTf ISA M§(^ 190% 

^ a Swediik ship ajid cargo, taken 1700 on a foyage tfpm% ErmA 

colony, to a port qf AmerkOj was pronoonoed fobjed.to ceo- 

demaation* In tliia case a reference had been made to. the case 

of the &£^, flefft, and the HecUir^ SmUh^ JmerkamMp^Mcm 

(1) St Do- on a toyage from a French (1) colony in the fFeM /MlK«f, telhe 

Biago- aentral island of Si. Thomot^ and restored. 

rp) SrWUlSam . . Judgment was pronounced by the Master of the RoUa (9), te 

^^^ the following effecf— *<In the &%, //«## (a). The Coort thoi^ht 

they were going farther, than theyshoold have been disposed to go 

if 



(9) Loids» (a) In the Saliy^ He$i^ (2), an AmerkOM ship taken on a 

iSc. 10» 1801. Toyage from St. Domingo to Si. Thomas in 1704, it had been con- 

tended, that it was a case not within the instructions of 1704, by 

f which the former and more eitensiTO prohibition in the inatrnc* 

tions of 1703, had been reroked, before the commencoment of 
this transaction ; that the instructions of 1704, directed only die 
bringing in ^^ of ships bound to Europe ;" that the prodaoe in this 
instance, was not carried out of the fVesi Indies / tiiat tbore bad 

been 
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ff U bid not been for the authority of the Ileciotj Smiih^ (a). («) 5 July 
New we are required to go farther. In neither of those cases, ^^^* 
uas the produce of the colonies carried oat of the JVest Indtet. 
If an American fessel would not be permitted to trade from SU 
Domingo to Sweden^ there can be no reason why the same 
rule should not be applied to a Swedish Tessel, trading between 
Ike colony of the enemy and ^jfi«r<ca.— Condemned. 



been a similar case in 1800, the Hector^ SmUh^ taken on aToy- 
age from a French colony to 51. Thomat^ in which the Court had 
decreed restitution. 

On the part of the captor, it was contended, in conformity 
to the general argument, that no instructions were necessary to 
€Sta!>U8h the fll^lity of a trade like the present, not permitted 
In time of peace; that if such a distinction as was here ad-* 
▼anced, could be allowed, it would tend to establish a depot ia 
the neutral island of St. Thomas or St» Croix^ from whence a 
trade might l)e carried 00 to any part of the world, entirely 
frustrating the restraints, that had been pronounced still to'at- 
tacb, on a trade with the colonies of the enemy. 

The judgment of the Court was pronounced by the Master 
of the Rolls, to the following effect : — It appears, that in die 
Hector^ Smiihj taken on a royage similar to that In the pre- 
sent case, from a French colony to Si* Thomdiy restltotioh 
took place : and in other oases, it has been the Intimation of 
persons composing this board, that such a toyage was not !l« 
legal. Under these precedents, the Court is disposed to think 
there roust be restitution ; whateTer might be our own opinioni 
if the question were res inUgra before us. 
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A. 

{Translated from the Spannlh.) 

f 

CONTRACT entered into betaeen Messrs. EsUban F«r. 
nandes de I.ieon, Intendant of his Mqfest^'^s armies^ smi 
of the royal ret>enue arising within thepratfimee ofCsMf 
csLBj and the districts thereof ^ anil William RoblDiMni. 

THAT there shall be purchased, bj Messrs. KoMiff m^ JPUt 
iipsj and Corsery forty thousand quiotals Carkws tobacea^ 
at present deposited in his Majesty*s warehoases^ (io wM) c^t 
thoQsaod qolntals in Porto Catfeiio^ two thouiand io La Gs^^ 
roy fourteen thousand in Guajfra, and the remainder in Barissu; 
the whole of the first quality, &c. &c. 

That the ten thousand quintals of tobacoO| which are now in 
Porto CabeUo^ and La Gua^a^ shall be paid for (at rmtea ipe-. 
cified) I the whole to be free of export duty. 



£V*/«- 



That twenty-four thousand quintals sliall be exported fwf/k^ 
Porto CabeUo^ two thousand from La Gw^GyWoA foniteen 
thousand from Guai^rara; the whole of which said tobacco arp^ 
to be receif ed in his Majesty's stores, in the aforesaid ports. 
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That the entire quantity of the said tobacco shall be exported^ 
within three years, commencing from the Ibt o{ October next ear 
suing the date of these presents, in manner following : Four thou- 
sand quintals, within the term of six months; four thousand other 
quintals, within the term of other six months ; six thooaaod qoi^ 
tals, within the term of other six months ; six thousand qaiotalii 
within the term of other six months ; and the remainder of .the- 
tobacco, within the third year. ProTided always, oeYOf th^tle^f, 
and it is hereby understood, that the said Messrs. lloMi«Ofs,PM- 
/fpf, and Corsefy shall be at liberty to export the wiiole quantity 
of the said tobacco, at any time within the said term of three yean 
they may deem most contenient and expedient, they taking can 
to gif e due advice thereof to the intendancy, in order to enable 

1 the 
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the CMif fTiog of the itid tobacco^ to the port of Cab$llo^ from 
whence the same is to be takea tway, in ceoforauly to the terais 
of the costnict. 

It flMU he at the option and discretion of Messrs. PAii%f, 
Caner^ mnd Robinsony to export in preference, the tobacco de« 
poshed at Porto Cabelloj and La Otu^a^ prior to that of 
Qm g m Mj if more suitable and adTantageons to their interest. 



The aiMiot of the tobacco shall be paid for in tlie following 
manoer^ to wit : One-fifth part in floor, and the remaining 
foor-ifth parts in dry goods, or Spanish or Portuguese gold or 
silrer specie, of half an ounce weight, and of lawful carrency ; 
and it is farther coTonanted and agreed, That in the first year 
there shall not be imported more than four thousand barrels 
of floor in a payment for the said tobacco, proportioned to the 
eoDSiimptiOB of the country, so that no loss may arise to, or 
be iustafaied by his Majesty^s revenue, in the sale of the said 
aitiele, by reason of too large a supply thereof ; And it Is 
farther covenanted and agreed, that in the importation of flour, 
ipede, and dry goods so to be made in barter and exchange, for 
Ite diipmeot and exportation of the tobaccos aforesaid, it shall 
aet be necessary exactly to adhere to the payment thereof, in 
fifUi parts ; but that the said purchaser shall be at liberty to pay 
for the smd tobacco in dry goods or specie, as they may find most 
adiutageous and conTenient to their interest ; pravided, that In 
thelasoe of the present contract, tlie 'fifth parts correspond as 
iMveby stipulated, so that in the e? eiit of an excess or deficiency 
of twentf or thirty thousand dollars, in the articles of flour or 
dry goods, or specie above stipulated, it is not to be considered 
m in violation or infringement of this contract* 

That the floor shall be of superfine quality, and each barral 8 
mrrobat weight, and be delivered at the rate of seventeen dollars 
per.barral, for all such as shall be imported in payment of said 
tobacco, wiliUn the term of nine months next ensoing the day 
of the date liereof, and sixteen dollars per barrel for all such as 
nee impofted subsequent to the said nine months, and daring the 
term of the psesent contract ; the whole of which floor shall be 
fgm imm Impost duty. 

f ». »• [a] Thrt 
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Thtt tbe diy goodf to be given is peTmeiit for tfc* nU- tl> 
taecis skaU be fts foUewi : (lo vit) 

PlatilbM, britaanictf, creai, Rouen checks and stripe^ Bah 
ite sheetliif , beuUtts, or cnidtt, OsmAmrg bnunaDtei, 4c for 
which the following prieet ere to be gifen^ &c. A*d fai cM 
hb BfajettyU refeaoe officers shall refase to reoeWe any etber 
goods than those stipulated for Id this contract, in paynent o( 
the said tobacco, theai and ia soch erent, the said Mtmu 
PkUUpt^ ContTj and Robimon^ shall be at libertj to eipoit 
such rejected goods, free from any inport daty^ P^y^V f^^ 
amoant of the tobaccO| in tho articles and at the prices agrcsd 
for fn this contract, or in specie ; the importotion of the whols 
of which shall be free fi^om dnty. 

That each parcel of tobacco exported, shall be pre? lousl j ptid 
for, within the terms stipulated in the preceding articles; aadthe 
flour, and dry goods, that are to be given in payment for tbs 
twenty-foor thousand quintals in Porto Cahelloy LaCrwfyra^wi 
' Barmoij are to be delivered in the custom-house of the port of 
La Chtojfra; and likewise the qnanti^ty of specie that may befvr* 
nished on account of the said tobacco, is to be deliTered at said 
custom-house to the person or persons appointed for the receptioo 
thereof by the intendancy of this place, and floor, dry goods, 
and specie^ equivalent to the fourteen thoosand quintals of to» 
bacco deposited at Gtunfroj shall likewise be delivered in tbe 
port of La Ouaifra; provided always nevertheless, and it is 
hereby onderstood, that the s^id Messrs. Phill^Sy Conety and 
'RobinsoHy shall be at liberty, if more convenient to their in- 
terests, to deliver at Guayra the dry goods and specie, to the 
amount of the said fourteen thoosand quintals of tobacco, to tbe 
Administrator CrOneralof tobacco, in tbe department of Gm^a* 

That all tobaccos raised in these provinces during the term of 
three years thereby stipulated, shall be deposited entirely to the 
purposes of this contract, or to the consumption of Spain and its 
colonies, but no sale whatever shall take place thereof to fo- 
reigners, the exclusiTC right being given to and vested in the said 
Messrs. PhUUpi^ Corser and Robinson^ during the term of this 
contract ; and such exclusive privilege being granted to them for 
the purpose of giving a favourable issue to the said contract; in 

conrideiation 
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consideration of which exciusife priTilege^ they bind themselves 
to purchase from fi^ to ten thousand qnintals more of tobacco 
of the crop of the said three years, at the rate of twenty dol- 
lars per quintal, and to pay for the same in conformity to the 
stipulation madi) and agreed to in regard to the forty thousand 
quintals* 

Id the event of a peace being concluded between SptUn and 
Great i^rttoiii during the term of the present contract, it is hereby 
understood, that there shall be a deduction of ten per cent, from 
the prices of the flour and dry goods ns stipulated ; as likewise 
of other articles not stipulated in co\\U*\\W\iy to the seventh 
article, and which benefit shall be considered for the royal 
finances. 

That the exportation of the tobacco and the importation of the 
goods to be given in payment thereof, may be made either in 
Spanish ships, or in vessels of neutral powers, in friendship and 
amity with Spain^ and that the tobacco shall be delivered, equi- 
valent to the amount of imports with as much facility as possible, 
not exceeding ten or fifteen days for the loading and unloading 
,of yessels. 

That when the ratification of the present contract takes place 
in conformity to the preceding article, it shall be considered firm, 
validated, and substantiated, notwithstanding the administra- 
tion and direction of his Majesty's revenue, arising within these 
provinces, may change by the appointment of a successor to the 
present intendant, seeing that the present intendant entered into 
and concluded this contract, in virtue of powers vested in him 
by his Majesty, authorising him to export and dispose of the 
said tobacco, in such manner as his judgment and knowledge 
might direct. In testimony whereof, &c. 

(Signed) ESTEVAN FERINA DE LEON, 
WM. D. ROBINSON, for himself, 
Fuiixips and Coeseb. 
23d Jiprt/, 1801. 
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(ARREST, I i«MJM«r 1784.) . 

VtJ au Confol d^£tat du Roi, fa Majeft^ y ^tant, les offit^s eii 
renonciation faites par les conceffionaires int^reflSs & admi^ 
niftrateurs de la com|>agnie de la Gu^ane Fraagotfe^ au privilegef 
exdufif de la traite dee Noirs a Goree & le long des cotes ^Afrtquet 
depmB le Cap Vtrt^ jufqijt'a la riviere de CoMimanct^ qui leur avoit 
^t6 accord6 par Arr^ du I4 Aotu I777f pour le terme & efpace 
de quinze ann^s, &c. Sa Majeft^ a conc^^ & concede, pour le 
temt & eiplce de neuf ann^ confecudvetf) a Compter du 1*' 
JuVtet prochain, ^uz Conceffionaires, Int6r6fie8 & adminitfrateuri 
de la compagnie de la Guyane Frangoifcf le privilege ezdulif de la 
traite de la Gomme feulement dans la riviere du Senegal 2c d^pen- 
danceS) aux claufes, charges, & conditions, contenues dans le 
r€fultat du Confeil de fa Majeft^, de ce jour ; fupprime en con-' 
{(Equence le privilege etcluiif de Goree 6c d^pendances accord^ a 
h dite compagnie pzr ArrSt du 14 Aoiii 1777 5 Veut & entend (st 
Majeft^, qu' a Perception de la traite de la Gommet le commerce 
du Sene^iJf pvaffe fe faire libi'ement par les aiteateun des different 
ports du foyauftie, ainfi que celui de Goree & cdtes d^j^rique^ 
depuis le Cap Vert jufqu^a le riviere de Serralionnef 3c au dela | 
ordonne que tout le produit de la traite de h dite Gomme ne pourra 
to« import^ par la dite compagnie que daps les ports du lloyaunei 

Fait (a Majeft6 d^fenfes k tous fes.autxti fujets, de tix>ufcW 
k dite compagnie du Senegal dans Pexe^cife du dit privilege exeUifif 
de la Gomme» k peine de confifcati6n des objets tt9h6s,e^(it^v^dfi 
& de trois inflle iTvres d'amende ; continufcra ati furplus d^^tx^ 
cx6cat^ felon fk fortne & teneiir le refuk^t dU Confeil del^ Majefi^ 
du SthJattvUr 1776^ concemant les conceffioAs & d£frichemeiis dt 
UCruyanej fera le pr6fent Arrfit 'iniprim^, public & affic&6 par* 
toilet oh befom fera, 8c feront fpr itdii toutes lettres niceffii^ 
expfdi£es« 



r 



•■ ',■ 



w 

TQt.IV. [c] j^Q^ 



APFE.NDlX,Na.lt. 

No.n. 

LOlttMviam twmmerct J» Siaiffii, 23 Janner 1791. 
Le commerce du Senigal eft libre p«ur toiu lea Framfoifit, 



DECRETS Jila Cwoeatioit HalnmaUdt 26li &f t^b Mm, 
1795, UJeeenJAh'l0^lilM'ffiiav&>t>il^' «» r*^ 
tmm commertiaift <Ut EfaU-i^t "PV. h ^eigwt. Tmt^K^ 

(•Dm^ih Mar* iT9S-^ 

t*. •KiatxAan a uonption de tQu» dr*^ ^ Tulyfiftalicn ft 
■vtret objeti d'appronfioancment, unportif*.dluit^>pmUdeto>- 
lomn par In nifleatuc iit« £/«//-«iHr< 

La Convent^n Natjouje vouUbt pnEvaw; pv deti (UfpsfitioM 
prJcirn, 1m difSculte* que pDurroient >'elnv rdativemnit a 1,'«^ 
cutioi);4i)'<>n decret <i^ 19th ^(w«n-dfii9Nr»iC0|acecuiit lea itaO- 
unis deL'j/n/ri^o.ilcconkrdb {a) ti»HwliuJ»^taa:t i vMx^wMt 



[a) This piece willierve, beTOodiUjiwucuIar nlatUM) totliecafe 
In which it ii cited, to fupply &rther geocnd inforSHttloii refpedisg 
the jealouTy and eytcemc caution witb vbich, A<«>w» hM al«>fi 
Mfalned the ftrifteft monopoly oC trade with, her own aJoMn. 
The p^irpofe, for which (hofe reft^AiQD^ Inve been qcafioDdl} 
relied, Tg timei of war,, n To awTiedl|r., "/«■ i^rt^mr 
t^ vulJtr not t'lonitt," that in the jrmn 1756 wd, 177> il 
wa« niade a. fubjeA of pohtical contn)rcrf]i>, wtietbct tiutfV' 
foft ta^ti hefi ht eJfeBed Ij tht ixpe£ent of admhtUg utmtral mf 
ehanti, or by meiins oi Jlrpng eoKOtjL Bppoi|)tc4 to- ^Oted tkeir 
o^n A'avigatian. The afSjUncc of KU^.Qiqw wuixjCosted « 
With great tagfrne^sin 175,61 thou^acc*nliagtotheiofanMtim 
ofoncoftiiorewmera, noi/*^(i<fjSr^.(iK. , '*'Ce.nft0. pm4 UfM- 
>* ihicfcfoh qu'on a vaulu rttourir «,Fru^ «i^ j fHritpB an((»t 
" pour afprovi/aancr Js" ««ti^, HQf . fO^OWrXt. S^.ljnC CR&BODn a W 
•' rcconau infuiGfant & rililtCU]^. tflf PnUhartnm {s.)» ilKt 
" Miniilre de la M^ine, (^ru^ Hf^'^iUrtft bpa d'adnKttne ^^MMi 
" Colonics lea nations amiei ; nuii lei pKiniert Tai£Ee«ix> ^BfincM 
** exp^di^ ajmu tie frit, k Miniftn mint tout de fiiite mJiJ 
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alH^, 9l h Miter dant fes relatioiis commerciafes 9Jtc les colbniei 
Franfoi/eif de b mfime mani^ que les batiment de la Rlpubli^u^ 
d£er^ ce qui fuit. 

ift. A compter de jour de la publication du pr^fent d^cret dani 
le8 colonies Frangoi/ei 6^Ameriquiy les navires des Etats-unis, du 
port de foixante tonneaux au moins, uniquement charges de 
(urines 5c fubfiftances, ainii que des objets d^affrovifionnemeni 
^oncis dans Particle 2. de Parri^t du 30 Aout 1784, oomme encore 
de lardf beurre, iaumons faUs & chandelleSf feront adnus dans les 
ports defdites colonieSf en exemption de tous droits. La mSme / 

exemption aura lieu pour les batimens Francois charges des mSmes 
efpicesy venant de P^tranger. 

ad. Les capitames dea batimens des Etats-unis, qui, ayant port6 
dans les colonies Frangoifes 6^Amertque les objets compris dans Par- 
tide ci-deffuSf Toudront faire leur retour dans le territoire defdits 
EtatSy pourront charger dans lefdites colonies, ind^pendantment dea 
firops, rhums, taffias, 8c des merchandifes de France^ une quan- 
tity de cafe equivalente au cinquanti^me du tonnage de chaque 
navire, ainii qu*une quantity de fucre ^uivalente au dixilme du 
tonna|re, en fe conformant aux articles fuivans. 

3d. Tout capitaine de navire Americiun^ qui voudra faire des 
retours dans les Etats-unis,^en caf!£ Ic fucre des colonies Frangoifei^ 
devra juftiiier que fon bitiment 7 eft entr£ aux deux tiers au 
moins de (a charge, fuivant Particle premier. A cet effet, il fera 
teAu de r eme ttr e dans les 24 heures de fon arrive, au bureau des 
douanes du lieu du d^barqument, on certificat des ageng de la 

<* expi£eni vraimeni efficace. H traca un plan de protediion, pour la 
« navigation Frangoi/e fi excellent, que quoique nos fuffions en 
<< guerre avec PAngleterre & la HoUande a la fois, les primes ne paf- 
« ferent pas 20 per cent, d'entr^e ou de fortie de St* Domingue & 
<* de la MartimquCf & 15 a 22 pour cent, pour aller a Quebec.** 
From the inmiediate faUure of this firft attempt it will appear, 
that the relaxation was confidered, on its firft introdu6iion in 
ihit begittikig of thfc Utft cedttiry, as an expedient of war, which 
Aentral nations ought not to aid, and which this country was under 
no obligation from the law of nations to tolerate ; notwithftanding 
the advantages that might accrue to the neutral merchant, as well 
as to the enemy from an adnuifion into that lucrative trade. — Cou' 
^deratiom fur PadmiJIion dec naivrei ncutres aux colonies Franc^ife 
di fAmerique m temj de guerre. — Page 13* — Printed in 177$. 
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Marine, qui conftate la jauge de fon batiment, 8c k tonnage eC* 
k€ti£ de fon chargement. 

Les pr6pof68 des dites douanes s'afTureront que Pexportatioir 
de fucres & cafo n'excide pas let proportions fiz6es p«r Particle 
ad du pr^fent dtoete. 

4tli. Les capitaines des bitimens des Etats-unis fAwuriqtte na 
payeront a la fortie des lies, ainfi que ceux de la Republique, 
4u'un droit de 5 fivres paf quintal d'indigo, 10 liyres par milkr de 
coton, 5 fibres par millinr de ca&, 5 livres par mSlier de fucrette 
& terre, and jo (bus par milliei* de fucre brut* Toutes autres mar- 
chandifes feront exempts des dh>its a la fortie dira dites colonies. 

5th. Les fucres & cafes qui feront charged, psyefbnt dkns ks 
bureaux des douanes qui font dans les colonies, oft (etont etablis, 
en-fu8 des droits ci-deffus fix^s, ceux impofts par la loi du 19 
Mars 1 791, fur les fucres & caffs import^s des dites colonies eo 
France^ & conform^ment a la meme loi. 

6th. Les capitaines des batimens des Etats-unis qui vondront 
charger des marchandifes dans les dites colonies pour les ports de 
France y foumiront au bureau des douanes du lieu du depart, les 
foumiffions exig^es des armatuers des batimens Franfout par Par- 
ticle 2d de k loi du 10 Juillet 179 1, pour affurer le d^chargement 
de ces marchandifes dans les ports de k Republique. 

7th. Les batimens des nations avec kfquelles k Republique 
Franfoi/e n'eft point en guerre, pourront porter dans ks cokniet 
Frangoi/ei d*Amerique tons ks objets dcfign^es par k prdfent de- 
cret. lis pourront auifi rapporter dans les ports de U RefubB^ 
feuUmenty toutes les denrees des dites colonies auz conditions £non» 
c^s dans le dit decret, ainfi que dans celui du 19 Fevrier* 



No. IV. 

Du 29/A Ju meme Mots. 

jf OMISSION a la traite dc la Gomme dant le S£n£gal, di» 
hdttmetu Am^Icains £5f de ceux des nations avec hfymlles la 
Republique Frangoije n^efi pas en guerre. 

La Convention Nationale voulant continuer a prothrer aux al- 
jii^s du peupk Frangois^ ainfi qu'aux nations amief de fa liberty 
qu'elk defire les appeler aux m^mes avantagea que fa fbllicitude 

10 aura' 
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tura toujours pour objet 6p procurer au commeree de la R^pub- 
lique^ dictate ce qui fuit : 

Le8 batimeps des Etats-unis de PAmertqucy ceux des nationt 
avec lefquelles la R^publique Franfolfe n'efl point en guerre, qui 
feront arm^s dans Us ports £5f four compte dis negoclans Francois f 
feront admis a la traite de la Gomme du Senega!. lis jouiront poui- 
leurs approvifionnemens & leurs retours en France des mdmes fa- 
veur8 que les batimens de la R^publique, a la charges de foumir 
au bureau des douanes du lieu du d^part^ les foumiifions exig^et 
des armateurs des batimens Franfoist pour afTurer leur d^charge- 
ment dans les ports de la R^publique. 



No. V. 

ARRETE relattf aux hdtimeni admis a f aire le commerce dans 
la Colonic Frangais du Senegal^ du 25 Frimiaire an X. de 
la R^publique Frangcu/e une et indiviiible* 

Les Confuls de la Republique, fur le rapport du Miniftre de la 
Marine : le confeil d'6tat entendu, arr^tent : 

I ft. A compter de jour de la publication du prefent arrlte a 
Pile Saint Louis au Senegal^ les batimens Frangois feront feuls ad» 
mis a faire le commerce, dans toutes les parties de la colonic 
Frangaife du Senegal* 

2d« Les batimens neutres qui fe trouveront en chargement au 
moment de Parrivee de Pam^t^, pourront Pachever, fX il leur fera 
accorde, a cet effet, un d6lai de deux d^des. 

3d. Les Miniftres de la Marine et de PintSrieur font chargitt 
chacun en ce qui le conceme, de PexScution du prefent arrfiter qui 
fera isSkxi au bulletin de lois* 
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jtGEKT'^ cannot demand the proc^ds^ w^ relRtuilcni^ m 

oppofition to his prii^cipali or the aflignees 
ot the principal . — • — — 405 

exception, as to expehces incurred in the 
projfecution of the chum — i|o6 

Algiert —capture and fate>, under the authority of the Dey 
of Algiers i id not fuch i^piraficidfeizure as wiU 
^€3 the converfion ' — — j 

Appendix — aubrad of c^onial cafes hiefore the lords 

Appendix^ p. i . ^ feq. 
contrail of monopoly of tobacco — i5 

French edi6i8 refpefling the trade of Stmgal 20 

B 

.Bm/— in caufe of pofleflioni when and on what coniidera- 

tions introduced — — jo6 

not extended to intermediate earnings — 307 
i9/aci^ -*-prefuaiption againft the carffo, from a fraudu- 
lent deviation into a blockaded port proved 
againft the (hip •— — j^ 

not violated by withdrawing in ballaft a (hip 
bought in the blockaded port of a neutral mer- 
chant — — — 89 
btr withdrawing goods fent in before the 
blockade on neutral account, and return- 
ed as un{aleabie — — 1 j. 
^ Holl4md 
not violated, by Jhipment inwards to ErnhdeUf 
with an ulterior deftination to Amfierdam, 
by imland navigsUion — — 83 
. .by goods taken on a voyage to Enghnd^ 
that, had been, ordered from Amfierdam^ 
by means offiich inland navigation . — 65 
hjJM it^and navigation intended, not 
.a ^^\ft by io9Lf but by a canal — 
by a oefunatioB to Antwerp paffing the 
Scbeldi . — — 64 

[c 4] BottmmrHmm 
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Batumne — by die owner in a forem port •— i 

port of Jerfey^ to {uch effed oonfidered as 
foreigpDy to am owner of Lomdtm — S, 

enforced againft the freight of a fubiieqiient 
voyage^ iinder the prcnmftanprt of the cafe — 24; 



CdfUuhtlon of Genoa — conftnidion of — .. jpy 

diiUndion as to property afioai^ unlefii fpe- 
cifically mentioned — — 399 

Cartel JUps — not at liberty to trade in the enemy's port 355 

fo trading lubje^ to confifcation — 360 

Coionip trade — > $rft adfmfliQn of neutral traders pn the p^rt 

q{ France f **pour affrovi/loimer C^ snider 
nos colonies**' — * — r Append* 22 f note 
general principles of law applied to this 

interpofition — • Appenmx^ P* ly ^ feq^ 
Ule^fditj^ without particular infbru6UoDS - tp.\^ 
attache^ on the fliip, as wdl as on the 
cargo — — jUfenMxf p. 13 

inflrudions of 1793 — 17941. — I7j^ ih* p^ 2 &f 3 
elaxations un<kr thofe inftruoions — 2 tf ^ 
pllowing trade between the colony of 
^e enemy and the coui^try pf^ the 
neutral (hip ~ Apfendixf p. 3 

conftrued to extend to the ports of 
the neutral owners of the cargo alfo 

AfpenMiCf p. 2 & 
diftin£Uon, as to the application of the 
general princlbkf between, the Emrefean 
Settlements in the sew woiid^ and tnofe 
in the Eq/l — — 341 

trade to Senegal on the footing of 
the Eajlern (ettlements -*- 34s 

effeft of privileged contraSsf with regard 
to the colonies of the enemy 107 V feq* 

contra^ with Spain for the monopoly 

of tobacco at the Caraecas — «^. 
Mr. De ConnlcPs contrad with the 
Dutch Eajl India Company, for J?a- 
t avian produce — xai Hfeq* 

Commutation — for fhips taken at Genoa — 397 

diihnguifhable from ranfim — 40a 

VLovrfar within the #ord8 of the Prize 
ACtf as prize to he condemned to the 
captore — — 403 

condemned to the Crown» under all the 
praimftaoces of thh cafe — tf, 

^^oattetattuteot^ «^ 



INDEX. 

Condemnation^^ oi Prize Courts in the country of the betti* 

gerent, on (hips lying in neutral ports — 4J 
confiderations of the High Court of 

Admiralty on this fubje^ 53 \S feq* 

pronounced legal (a) under the autlio- 
rity of foryner pra&ice — 60 

to the King, in cafes where the claim of a Bri' 
tijh fubjeift is reje&ed on account of the 
property being taken, trading in violation 
of our own municipal laws — 262f uofe 
Contraband'^ pitch 2akd tar — — 243 

hemp — — 94 

exceptions as to inferior quality — ih» 

relaxation in fovour of the produce of the ex- 
porting country — — 243 
not confined to ixportation in thcjhipi of the 
fame country — — 161 
proof of /ttch froducif required of the 

claimant, in tne firft inftance 244. 355 

€onftm8ion oi produce as appfied to Lubec, 
and other maritime towns of Germany^ 
exporting the produce of the neigh- 
bouring diilri6is — — 354 
works a forfeiture of freight '— 200 
plea of ignorance in the mailer not ad^niifible i^, 
with falfe defiinatwn works the forfeiture of 
the (hip .» JL 5^ 
ipode of eitimating the evidence on this 
pointt in the cafe of a ihip carryine 
wine from a French port to Brefi, and 
taken hovering upon the Frencocoz^L 68-9 
outward, mth/ai/e fafere^ how affe^ing the 
returned cargo. Vide fupra Tahie of Cafes 
beard gn Appeal, notCp 
Convoy — See Rejifiance. 

Co/tt and Damages ^^an account of uniuftiiiable Retention, at 

LtAon, and delay in bringing the vef- 
fel hoii^e fpr adjudication — 1 85 

pn account qi detention and dday of 
a Greek (Up and cargo in Ireland 197 

D 

^aiiMt/#— -caufe ofyagainft the mtfter for a perfonal aflault at 

fea, on apaffenger — — 75 

admitted in point of jurifMSion, but finally 
deferted — — 76 

(«) Th« dedifon of the Court of Appeal, eo this poiot, is fi^ieiided, in the 
fafe oTtht Glmktkii, Ftttr, ftom the Vure-AdBoMcy Court UJmmm 



Dimmr^'m 
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Demurragi —oil dday of re fth ut h m by coofcnt —- 71 

not impiita& agunft the owner, on account of 
dereudiott bj the enm^^ after capture ^ tiG 

£ 

J!inJaf;ip— -cadet at to fireight to (h^ embargoed* (See 

Frngh^ — — 17. 77. 2j6 

Jb;^rafli#— of captor where giireo, how marfluJled, as be- 
tween fireight and the expences of the neutnd 
mafter — •— 90 & 347 

of claimant for fiich goods under pre-emption, as 
are reftored on the original evidoice i66, uU 

F 

Hmribir froof^^iKcludedf in cafet where a (hip, purchafed of 

the cnemj, has been left under the nuu 
nagement of the former owndr, in^the ene- 
mas tradr — — 1% 
aa to cargoes j;oing be t ween pcMts of 
the eacm^ with a fidle deftination 304. 
diftinfbon, as to the coafting trade 
of Spmn^ OTer-ruled — loj 
f^righ — takes priontr, in ordinary cafes, over the ex- 
peooes of the captor, where they are decreed to 
be a charre upon the cargo — 347 
not r eco v e tM Je, on die part of the mafter, after 
deRvery of pofieffion, agamfi a perfon j^rchafiug 
rftht co niign ee -^ — • 236 &y^« 
the^emand to this effeA, mot aided by hcH 
givem to amfiuer alt qw^^om s in this parti- 
cular cafe '- ... 242 
reftifed to a (hip under embargo, when the cargo 
was obliged to be fent on in another i^ffel — 17 
to a Aip, which had failed from Ratf/hwi 
and was driven back to Falmouth^ aild thm 
placed under embargo — 77 
forfeited by contraband — — 195 
ignorance of the mafter under an obligation not 
to open the packages, not admiffible — i^. 
payable to captors, in nght of the (hip condemned 
as prize, only 9 when they hare earned the cargo 
to the place of its oririxud deftination — 181 
r^ored in vahie^ as wdl as the (hip, in cafe of 

culpable lofs — — 317 

not hmited in fuch a cafe to the proceeds of the 

goods fayed — — . 318 

paid by a^iaitiai file of the atfpH in paiticiilar 
cafet — — 304, woti 



IN D £ X. 

Fia^'cighii^^hovr afFe6led by fubfequent orJ!fr/ from the 

AJmiratty to the capturing (hip> conftitutiog 
q A^inB zn^Jfe^^ratefirvice 371 ^ feq» 

orders, from the A4minjty, not producing 
that effed — — 

I 
Jomi Ca^ure^^ou being infghif not ruled by conftruftion 

between ^otf/x -«- 318* 325. 327 

bow affeded by a conH'ory courfc 15J; 

how afTedtcd by the renuaciation of the 
maftcfy and his refuf al to be concerned 
at the time of capture, if proved 383 

fuch renunciation not proved — Hb* 

identity of the (hip, claiming as joint captor, 

neceffary to be proved — tf§ 

JurifdiQion — of the High Court of Admiralty to enforce 

the fentence of a Vice-Admiralty Court, which 
had been diffblved — — 361 

of Prize Courts, over fliips lying ia foreign 
ports. (See Condemnation) — - 53 ^ fiqi 

L 

l^iunce — to trade with the enemy, Jlri8i juris — 1 1 

of ancient practice — •» «5, 

to be candidly obtained and fairly ufed — 13 
as to the quantity and quality of the articles 

enumerated — -^12 

a^ tp tim^ — — tf. 

as to perfonf ufing it — * 263 l^feq. 

proojTof due qonrormi^y impofed 00 the par- 

Xjuefif by the teniM of the licence 266, note 

n(tn'€i0/iur4fUd arti^U^ with an aSened ulte- 

]^]:d(e4i99tipi|.toainj^tndsport,.COii^^ 96 

Lo/i — by ^^ in mftitutjiig pr9cc<;4i9g9 -^ 1 69 iif/ea. 

renjtvtion in valuq —«•-«- d. 

qf,%aU afticlfts ua47 tJie cujUkty. of thfi Mfu^^ m4 

reparation •^- «— ^ tbm 

of articks/n^€iri^ VMir^himJedf under a.oommiflion 

of ui>livery, not chargeabk on. the captor 351. 353 
by fire, htfort af^aifemn^ qf gooda rdb)red on 

^vage, {SecSalmage) -m — 268 

M 

^fm^ion^-toproceedtoadjiudicatioii — ^proteft; ift,thatt]iero. 
was no claim given % adly, that the (hip was 
not conuni^oncd affainft tie Dttfcht over^mled tljg 
againft the owner« and agaii^ft the matter of a pri- 
▼ateer«^ nonreommlffbn^d againft the Drnteh^ to 
ihew Okuik wh^ ^kMufci prize taken, and con- 
demned to them' at Jfammcaf (hould not be con- 
demned as droits of Admiralty — 7s 

Nmmiki 



INDEX. 
N 

National ciaraSef — FrencA, of (hipmeiitt finooi France to 

Sfahh hj Grata znjlmericau merdnnt 
at that tune in France — t$S 

neutralf of fliipments from HoUamd, on 
account oiSehrader^t baufe at EmtbdcHt 
to a himfe in London^ in which he was 
a partner — — ty^ 

Briii/bf of (hipment from S^Mf of fFiaei 
left as ftores by a Brttijb merchant, 
who had purchaled them for the fup- 
ply of the Britijb fleet — 195 

o 

Order of Canrif sihjingu/l, 1803 — — 4^^ 

P 

Pofeffion^-^SLvSe of — — 275 

QuarCf How far the Court of Admiralty is to 
be coniidered merely miniftenal to de cre e 
pofleffion on the bare legal title ? — 277 

caufe of> as to BrttUb prize — onue frobamS'-^in a 
civil fuit — «- sS) 

prefumption as to the legral converfion of a 
(hip> which had been carried into the ene- 
my's port — ^ — 285 
caufe ofy on the part of a foreign owner, in ob- 
jection to a fale under tbe procee£ngt of a Spa- 
niih Court of Admiralty^ introduced, at tbe prayer 
ofbotb partieef hvXfiudly not entertained 393 
came of, on the part of the majority of owners, to 
difpoflefs the mafter who was alfo a part owner; 287 
averment of a virtual title to a minority of inte- 
refts, by agreement unexecutedf not admiflQ>le, 
Stat. ^4 Geo. 3. c. 68. § ij^ — 291 
PraSice — depofitions of a witnefs examined ^katptMca^aUf 

mot admitted — — . 382 

caufe refcinded, for the purpofe of admitting evi- 
dence, on a point fuggefted br the Court 322 
allegration, pleading exhibits to the fiune 
point admitted — — 324 
^r0Cf^J!r — >infufficiency of, to anfwer freicrht, not'Chargeable 

on the captor^ without fault mewn — 30s 

Proprietary inter e/l — continued in the Enemy JUppef -» 218 

by bills of lading to bu order — - 222 
in ffoods fent to bis agents at ffoMf 
furgbf without appropriatioiiy 
though, as aflerted, to anfwer 
the ctfaftsofftCorTefpoQdait, in 
America ^f- ij. 31 

coQQmicd 



INDEX. 

PrcfrUtary Intirefi 

continuedlil tbe Britiih Onpper^ in goods 
fent to the enemy's country* 
without proof oizny appropriation 
to the aflerted jimerkan proprie- 
tor, at the time of (hipment 82 bfjeq* 
▼efted in the Enemy configneit in goods 
going under contra^ to become 
the property of the enemy on arrival 

114, 115 
Prize interefi'^on recapture of a flup before taken by an- 
other Britilb TefTeU and lofl again to the 
enemy, vefts in the htil recaptors — * 2179 not9 
Pureba/e -^oi enemy's (taps, {See Ships) — lOO 

of enemy's produce in tranfitu illegal — 207 



Rateable proportion'^ on reftitution of a cargo of oil, of which 

a part had been thrown overboard, for 
the prefervation of the reft -— i^% 

Recapture-^ See Saivago. 

Regiftrar*e report -^^confirmed^ as to infurance not alio wed, 

amongft captors' expences, directed to 
be a cnarge on the careo 40. 42 

amenJedf as to the valuation, and the al- 
lowance of expences, on a cargo tranf- 
mitted from Bermuda to the' Duteb 
commiflioners, but finally reflored 17. 20 
Refinance — by convoy ^ penal, on (hips convoyed, notwith- 
ftanding the interpofition of the orders of the 
State — — _ ^j 

fecond Swe£/b convoy — — ib* 

diftin&ion as the £1^ of an abandonment 
of the purpofe of rtfiftance, overruled 413. 42 1 



Salvage ^^oi a Oave fliip (torn infurgient flaves — 223 

fpedal confiderations refpeding fuch a cafe 227 

proportion given one^nth — 220 

military f not given, for preventing a ^rt/j/K^/i^ 

from going into the port of an enemy 
of i^^f^foriervices to the above fhip, 500/. gi 
on recantore, how eftimated on property defmved 
by fire before the executioa of the oommiffion 
oi appraifement — — t6Sf^/eq4 

given 



gJTCn 15s 



INDEX. 



Sah^i 



gttdd on r e e*ptm < of Rufism ia) property out of 

the hands of the FrnuL Dec. 1800 — 15^ 
on recapture bv non-commiffioned perfons — 7J 

in diftrutf mode of nuking a tender, prefcribed 106 
JSrik/A— ^not confidered at a riter of ff§iiaHdf fo as to be 
within the blockade of Dmtcb ports, as to (hips 
going to jlm^np* (Set Blockade) — ^ 

Shipi — pwrchaled of the enemy — .— 100 

muft be fairly and ahjolutely transferred — lo] 

left under the management of the former owner, 
will not be admitted to farther proof — jf 

expedients of the French Government, for re- 
taining an eaotty of redemption, over (hips 
nominally fold to neutrals ^ -— I02 

lying in the port of an enemy, may be purchafed by 
a Briitfb fubjed, of a neutral owner — 284, noU 
SUp timber — under the Danijh treaty of 1 780 — 33 ^feq* 

Boil de Confirnffiont as to haUif and fir tim- 
ber, charader to be coUe^ied from the port 
ofdeftination — — J7 

Jur plamki% excepted in the words of the 
treaty — -— i^. 



Tender — as to falvage, muft be made in a!6b of Court, to 

avoid the confequences of coib -— 106 

Trade mtkh the enemy ^^tm the part of a Briti/h fubjefl 11 

prohibited from very ancient times 

iMd. wBtt 
on the part of a fubjeft of an ally in 
the war, included under the uane 
prindpley and M6^e6t to the penalty 
of conmcation, in the ]^ze Courts 
of the Captof — 25 1 ^/eq. 



{a\ Id the Carlocu, Da, 13, 1803, The queftion aroTe, Whedier the principli 
on which lalvtge was given, on recapcurt of neutral property out of the handi d 
the enemy, during tbt /cl« war^ ihould be continued ai a general rtile, afpU- 
cable to tht freftmt tv^r. The Court, adverted to thtf perticolar cooiUe- 
imioDs on which the principle had been adouted, and ezprcfled a dirpo66afl 
ost to continue the rule udett the Jame €amUJMi he cmimmti^ ia the Tkleat 
and unjuftifiable proceedings of the PnUti cn&if^ mbA Caasu pf Pibe. . Thi 
rule laid d0«ro ia tMS dSdfioa iMi, thlit filvifs IhoaM-Mr. Kt Abe, lauraBy, 01 
tocapture of neutral^ p fs p a iti out of tW hjddr of tkv eMSO^ ; nor unkft ii 
C0^ be ihewn-froin (nnm «dB0^ W leeofHled fn6Sb&, that fuch propext] 
would Km b ssQci e iSiifed to con^swnstion k iIm PriiS Court of the Juus^ 
CapiflKi 
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INDEX. 

Troft/pori^^ntutnl Teflelfenrmg as a French tran/hort in the 

expedition to Egypt^ liable to conoemnationy 

if taken Ini^do — — 358 

fituation and charader, fo as to ju^fy 

feizure, on coming anvajf and to froUS 

the captors from inakin|r reparation, 10 

cafe of /p/} -^ -* 261 



w 

Wmm — of a BritiA mariner^ taken out of the (hip and car^ 
ried to FrdncCf not revefted by the tubfequent 

recapture of the (hip — — - 14} 

of a mariner, prefled into the Kingr's fervice due 
to the time of preffing *— 308. 314 

farther demand, on fuggeftion of procurement 
on the part of his matter, to get hmtrejfedf 
not fupported bj the fufficiencj of the fa£b 
alleged — — 313 
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